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HEGEL’S LAWS 


Introduction: Hegel’s Crises 


As far as the individual is concerned, each individual 
is in any case a child of his time; thus philosophy, too, 
is its own time comprehended in thoughts. (PR 21) 


The legal philosophy of Georg W. F. Hegel (1770-1831) responds to a formi- 
dable question, “why is a legal unit binding in a culture which ascribes to 
the autonomy of a thinking being?” Conflicting interpretations of Hegel’s 
response have filled the academic journals and publishers’ lists of many 
languages. The responses to this question, though, have been generally 
implicit. Apparently, grander issues have been at stake. Not least, in Anglo- 
American commentaries, Hegel’s legal philosophy has been held out as a 
political apology for the repression by the Prussian state subsequent to the 
publication of Hegel’s Philosophy of Right in 1821.’ Indeed, Hegel’s Philosophy 
of Right has been said to set the stage for the authoritarian and imperial- 
ist National Socialist state.? Hegel’s philosophy has also been offered as 
the justification for war.? It has even been claimed as the philosophy for 
the “total state which no longer knows anything absolutely nonpolitical,”* 
a state which dominates all intermediate social organizations® and which 
stands “qualitatively distinct from society and higher than it.” More re- 
cently, Hegel scholars have associated Hegel’s philosophy with the liberal 
freedoms of expression, the press, trial by jury, and legal equality.” And still 
more recently, his Philosophy of Right has been said to explain, if not justify, 
a philosophy of social freedom.? I shall take a different tack than the above 
interpretations. Instead of concentrating upon the relationship of the indi- 
vidual vis-a-vis the state, I shall directly address Hegel’s philosophy about 
the nature and identity of law. 

And here, Joseph Raz (1939-) and Carl Schmitt (1888-1985) aid us by 
clarifying two very different projects for legal philosophy.’ First, “what fac- 
tors are incorporated into legal reasoning?” Today, this question addresses 
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whether legal reasoning works with rules, policy, principles, constitutional 
values, or other standards. This question concerns the identity of “what is 
a legal unit?” A great deal of Anglo-American jurisprudence discontinues 
any further inquiry. The second question addresses the nature of binding 
laws. Political philosophers and increasingly constitutional scholars have 
phrased this question in terms of “legitimacy” instead of authority. The 
legitimacy question asks, “why is a norm legally binding?” Contemporary 
Anglo-American general jurisprudence has frequently kept these two ques- 
tions separate. Indeed, it is often accepted that the legal philosopher can 
respond to the first issue without having to be concerned with the sec- 
ond.!° Hegel excoriates his contemporaries (philosophers, politicians, legal 
scholars, and judges), however, for believing that legality can be addressed 
without considering the legitimacy of a legal order. The nature of law is 
especially important because the Enlightenment had, in place of tradition, 
ushered forth the autonomy of the thinking being. Unless the philoso- 
pher or the jurist examined why laws were binding, legal formalism, and 
worse, political terror would result. The appeal to tradition, a priori du- 
ties, the original intent of the Founding Fathers of the state and a social 
contract neither explained nor justified nor obligated the individual to act. 
Such foundations of legitimacy were presupposed externalities to human 
experience. Legal obligation had to be located internal to the individual’s 
act of thinking. The appeal to externalities to such consciousness avoided 
any such inquiry into the act of thinking that preceded the presupposed 
externalities. Hegel holds out that the legitimacy of an institutional order 
depends upon the extent to which an autonomous (auto signifying “self” 
and zomos signifying “legislating”) individual bonds with such an order. 
Legitimacy is not an academic issue for Hegel. For the Holy Roman 
Empire was dissolving before his eyes as Napoleon marched through 
his adopted town, Jena, in 1806, and when Napoleon then proceeded to 
displace the Empire with a very different form of legality (Rechputation- 
shauptschluss). This new sense of “what is a legal unit?”—accepted at the 
time in Spain, France, and England—was identified with the sovereign 
state. The state became the sole legal person in public international law. 
Although this state-centric international law was generated many centu- 
ries earlier in the city-state system of Renaissance Italy, this system had 
been recognized by the territories of Hegel’s Europe with the signing of 
the Treaty of Westphalia, 1648. The state claimed the ultimate title to all 
territory which it physically possessed, a plenary legitimacy to posit laws 
prescribing and proscribing conduct for all inhabitants, a monopoly of 
force, a freedom of noninterference into its own domestic affairs, and a 
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domaine reservée which included the authority (that is, legitimacy) to confer 
legal standing only to some inhabitants and not to others. This emerging 
state-centric European legal structure was not without its tensions with 
the Enlightenment conception of an autonomous subject. The state-centric 
structure also opened dreaded terror when romanticism and transcenden- 
tal morality legitimized state action. 

Hegel had to contend with the need to legitimize state-posited laws 
in a culrure where the individual was autonomous of the state. Two re- 
sponses addressed this issue in his day. The first one, a product of the En- 
lightenment, considered morality as generated from the rational will that 
was purged of all historically contingent content. Although posited laws 
were immersed in a phenomenal world, the legitimacy of posited laws was 
rooted in a priori concepts of morality external to human experience. The 
second tradition accepted the emotive values of conscience or of the Volk 
as the identity of a legal unit. The Volk also functioned as the source of 
legitimacy for the unit. The Volk was grounded in the customs of Ger- 
man principalities or even in the historical genesis of Germanic customs 
in Roman law. Hegel found both traditions one-sided. He feared that the 
ramification of the one-sidedness was state terror exemplified by the terror 
after the French Revolution. Hegel’s response was to locate legitimacy in 
experiences and to reconcile the objectivity of institutions and posited laws 
with such experiences, by which he meant the self-consciousness of the 
autonomous subject. 

Such an inquiry into legitimacy might well appear to the reader as im- 
practical or even utopian. After all, laws are laws. Our time and energy 
ought to be focused upon the intricate network of rules in the vast subjects 
of “the Law.” However, Hegel lived through trying personal and public 
crises when the legitimacy of legal structures was challenged and unclear. 
State violence dwelled around the corner of every individual action. In- 
deed, a study of Hegel’s legal philosophy would be misdirected and shal- 
low if Hegel’s concern for the legitimacy of a legal order were pictured as 
one more exercise of an ivory tower intellectual aloof from the social and 
political crises of his day. To this end, I shall, in this Introduction, briefly 
outline several important personal and external influences that played im- 
portant roles in the maturation of Hegel’s legal philosophy. I shall espe- 
cially focus upon Hegel’s early life and education, his depressive personal- 
ity, the political crises through which he lived, and the influence of the 
Enlightenment culture as represented by Immanuel Kant (1724-1804). 

Hegel speaks to his time as well as to our own. As with the individual 
today, Hegel daily experienced the social and political crises which tested 
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the legitimacy of customary norms and coded rules. His personal friends, 
his philosophical peers, his students, his adversaries, the traditions in 
which he was immersed, and his very personality were impacting upon 
traditional explanations as to why laws were binding upon inhabitants. 
His immediate environment was also bringing into question “what is the 
identity of a legal unit?” For, until the Enlightenment, the legal unit had 
invariably been considered the product of tradition. 

Hegel’s legal philosophy also speaks to our own times. Important ele- 
ments of his philosophy in this respect are his exclusion of indigenous 
legal orders from the proper study of legal philosophy; his philosophic 
method; the nature of legal personhood; the doctrines of property, con- 
tract, crime, and family law; the role of the state; legal education; and pub- 
lic international law. Hegel’s legal philosophy has implicitly, and perhaps 
unknowingly, influenced wave after wave of contemporary legal theory 
through such themes as law and morality, law and society, critical legal 
thought, semiotics of law, feminist legal thought, aboriginal law, critical 
race theory, and on it goes. Hegel’s legal philosophy also speaks to our 
times because he challenges what contemporary legal philosophers, legal 
scholars, and judges often take for granted, particularly the binding char- 
acter of a statutory provision or a judicial precedent. Hegel also speaks to 
our own time because his philosophic originality went hand in hand with 
personal hardship and a lack of professional recognition. Hegel’s contem- 
poraries only recognized his effort when at the age of forty-seven, despite 
sustained efforts beforehand, he received his first salaried position at a 
university. Hegel warrants recognition by Anglo-American philosophers 
and legal scholars today, however. His contribution to an understanding of 
the identity and nature of law is sometimes oversimplified, often rejected 
from fear of the unknown, and more often unknown. My effort aims to 
explicate why Hegel deserves such recognition in the contemporary Anglo- 
American world of legal philosophy and legal pedagogy. 


I. HEGEL’S EARLY LIFE 


Hegel was born in Stuttgart in the principality of Württemberg on August 
27, 1770, and he died in November 1831. His father was a legally trained 
civil servant (secretary to the revenue office at the court). Although suc- 
cessful financially, as a bourgeois family, Hegel’s parents remained socially 
and politically excluded from the local elite of nobles, the clergy, important 
rural magistrates, and local political leaders. His early life is fundamentally 
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important in understanding his mature legal philosophy. Two elements are 
particularly relevant: his education and his university friends. 


a) Hegels Education 


Hegel’s early education was formidable. His mother taught him Latin at 
an early age and, more generally, inculcated the value of education, widely 
understood. His parents also paid for private mathematics lessons from a 
local teacher. He became immersed in the classical languages and literature 
while at the Gymnasium Illustre. From 1788-93, he attended the theologi- 
cal seminary or Stift at Tübingen where his readings influenced his later 
development of an original legal philosophy. His teachers introduced him 
to the major figures of the French, English, and Scottish Enlightenment. 
From his study of Greek and Roman classics, Hegel came to appreciate the 
importance of the ethos in understanding why laws are binding. Taking 
a concept from Plato’s Laws,!* Hegel believed that the tribal member and 
the citizen of the polis felt so immediate with their customs and institu- 
tions that the customs and institutions seemed like “a second nature” (PR 
151). It helped that Fate (Moira) protected the nomoi of the tribe. When 
the polis displaced the tribe as the form of social organization, city gods 
guided and protected the polis.!? Aside from Greek and Roman classics, 
important Enlightenment readings also heavily influenced Hegel’s mature 
legal philosophy. Hegel was initially exhilarated when, after reading Jean- 
Jacques Rousseau (1712-78), he believed that a community could be consti- 
tuted from autonomous citizens. Johann Christoph Friedrich von Schiller 
(1759-1805) and Friedrich Heinrich Jacobi (1743-1819) were other Enlight- 
enment influences. Baron de Montesquieu (1689-1755) greatly influenced 
Hegel’s understanding of modern constitutional law. Most importantly, 
Hegel read and interpreted the works of Kant. 


b) Influence of His University Friends 


While at the Stift, Hegel teamed up with two fellow students: Frederich 
Hölderlin (1770-1843) and Friedrich Wilhelm Joseph Schelling (1775-1854). 
Their friendship figured in an important way in Hegel’s eventual under- 
standing of the possibility of friendship writ large in a community where 
each community member recognizes oneself through the other and vice 
versa. Hölderlin and Schelling also impacted Hegel’s intellectual outlook. 
Perhaps most importantly, the threesome became alienated from the tra- 
ditions and formalism of the Stift. Their teachers assumed and reinforced 
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the validity of the values of tradition and hierarchy, both of which were 
rapidly changing and being destabilized by the Enlightenment. The teach- 
ers accepted nepotism, rather than merit, as the natural basis of reward in 
academia as well as in society generally. H. S. Harris reports that, upon 
graduation from the Szift, Hegel concluded that he had wasted his time 
there.'S His two friends, without a doubt though, were a source of intel- 
lectual stimulation. In particular, Schelling urged Hegel to read Kant’s 
works. And Hölderlin, destined to become the famous poet, persuaded 
Hegel that something presubjective and preobjective drives a human being 
to recognize a stranger as a friend. 

HGlderlin’s influence on Hegel, as Hegel exemplified in his description 
of “the Beautiful Soul” in Phenomenology of Spirit (1806), was “immense.”!¢ 
The “something” that preceded the separation of a subject from objectivity 
was twofold: logic and, more deeply I shall argue, love.” As in the case of 
Diotima’s description of eros in Plato’s Symposium, love reconciled the body 
with the mind. With this insight in hand, Hegel displaced his own depres- 
sion at the Stift by an enthusiasm for life.’* At a philosophical level, Hegel 
explains in his works on logic as well as on Jaw that legitimacy rests in the 
reciprocal recognition of one human being with a stranger. This reciprocal 
recognition raises the possibility of ethicality in an ethos, a possibility that 
I shall address in Chapter 6. 


2. HEGEL’S IMMEDIATE LIFE 


What drove Hegel to gain an extraordinary breadth of reading about the 
development of the human subject in Western culture? His depressive per- 
sonality certainly played a part.!? On leaving the Stift, Hegel had gained 
employment as a private tutor for a family in Berne (1793-96) and again in 
Frankfurt (1797-1800). On both occasions he soon became melancholic. 
From Hegel’s viewpoint, the Berne family epitomized the social shallow- 
ness of the upper classes. While at Frankfurt, Hegel begged his friend 
Schelling to help him find a job elsewhere. By 1800, Hegel was thirty years 
old, unpublished, unemployed in academia, financially stressed (except for 
a small inheritance from his father), and denied any recognition as a phi- 
losopher. Pinkard suggests that Hegel came to realize by 1800 that he had 
been living in a daydream.”° Schelling responded to Hegel’s plea with the 
invitation for Hegel to be Schelling’s Privatdozent at Jena (1801-07). To 
gain a license to teach, Hegel had to write an Habilitation (1800), and this 
he did on the subject of “On the Orbit of the Planets.” Par for his career, 
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the grant of Hegel’s Habilitation involved him in a political struggle at 
the university. Hegel thereupon became an unsalaried “Extraordinary Lec- 
turer” (he received no salary although he did receive compensation based 
on the number of students who attended his lectures). When the Univer- 
sity of Jena collapsed with Napoleon’s march into Jena in 1806, Hegel’s 
friends also left the city. Loneliness overtook his day-to-day life. And once 
again depression set in. Although several factors no doubt led to his de- 
pressive condition during his early life in Jena, it did not help that he re- 
mained professionally unrecognized, socially isolated from university life, 
psychologically deprived of the friendship with his friend Hélderlin—who 
was deteriorating into madness—imbued with self-doubt about his own 
intellectual capacities, conscious of his finiteness, and weighed down with 
jealousy towards his old school friend Schelling who—five years his ju- 
nior—had been recognized as the leading intellectual during the 1790s.?! 
In 1805, to add salt to the wound, Hegel lost the one university position 
that opened for competition in his field. In late 1807 Hegel departed from 
Jena to become a newspaper editor at Bamberg and then, from 1808-16, 
to be headmaster of the leading German gymnasium at Niirnberg. Once 
again, depression overtook his life. 

Hegel’s mature legal philosophy, crystallizing in Philosophy of Right 
(1821), was, however, more than the outcome of the influence of two friends 
and a depressive personality. Indeed, Hegel later described his move to Jena 
in 1801, the center of German cultural life and, in particular, of German ro- 
manticism, as the “turning-point” of his intellectual development.?? Once 
in Jena, Hegel published his first book, The Difference between Fichte’s and 
Schelling’s Systems of Philosophy (1801). Although Hegel found it necessary 
to address Schelling’s privileging of nature as the foundation of the legiti- 
macy of a legal order, Holderlin’s preoccupation with love also found its 
place in Hegel’s early theological writings and in his “Natural Law” essay 
of 1802—-03.7+ Until Napoleon disrupted their lives in 1806, Hegel regularly 
met and talked with Johann Wolfgang von Goethe (1749-1832), Johann 
von Herder (1744-1803), Schelling, Frederich Schlegel (1772-1829), Fried- 
rich Schleiermacher (1768-1834), and Christoph Wieland (1733-1813). As an 
example of the influence of the Jena milieu, Schelling and Hegel edited a 
journal, the Critical Journal of Philosophy, from 1801 until 1803. Goethe, the 
Schlegel brothers, and Novalis (1772-1801) especially influenced Hegel’s 
ideas during the first two years in Jena (1801-03). And Herder, a former 
student of Kant, added to the intellectual stimulation. 

Surrounded in Jena by the leaders of German romanticism, Hegel soon 
became aware that, despite the autonomy of the Enlightenment subject, 
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human beings were alienated from their institutions and laws. This brought 
his views into conflict with Johann Gottlieb Fichte (1743-1819) whose fo- 
cus on rights helped to instill legal formalism. Hegel’s concern with social 
alienation also set him against Schelling’s reliance on nature as the ultimate 
source of legitimacy because nature, like rights, was external to human ex- 
perience. Fichte’s and Schelling’s approaches to the philosophy of law were 
equally one-sided. Both associated the legitimacy of law in an external pre- 
supposition separate from human consciousness. When Hegel turned to 
the possibility of legitimacy in the human conscience of subjectivity, best 
represented by the historical school of law and founded by Gustav Hugo 
(1764-1844) during Hegel’s Jena period, one-sidedness again characterized 
the discipline of legal philosophy. In this case, though, legitimacy was tilted 
towards the arbitrary and nonsystematic posit of the content of customary 
norms. The spirit of the Volk displaced Fate as the determinant of human 
action.” But the Volk lacked coherency with the Enlightenment’s notion of 
a self-determining individual. Jacob Friedrich Fries (1773-1843) simplified 
the ad hoc and arbitrary romanticism of subjectivity. 

In sum, Hegel’s contemporaries either favored formalism to the exclu- 
sion of social relationships, as in the case of Kant and Fichte, or formalism 
to the exclusion of self-reflection, as in the case of Fries and the histori- 
cal school of the Volk. Hegel’s dissatisfaction with the dominant intellec- 
tual (and political) views of the state is reflected in his early essays such as 
“The German Constitution” (1798-1802).7° The engine for his critique of 
contemporary political-legal thought was the need for philosophers to ad- 
dress the social-cultural context in which state officials and the individual 
subject were situated and to do so by observing whether and the extent to 
which the individual recognized a stranger as self-determining. At a macro 
level, this reciprocal recognition was manifested by the extent to which 
subject and stranger shared state-centric institutions and laws as their own. 
In Philosophy of Right many years later, Hegel called this reciprocal recogni- 
tion between subject and stranger “ethicality” or “ethical life.” 

The notion of ethicality generated Hegel’s reappraisal of Kant’s separa- 
tion of phenomena from a #oumenal realm, Fichte’s rights thesis, Schelling’s 
association of legitimacy with nature, the historical school’s acceptance of 
unsystematic customs, and Fries’ romantic appeal to the Volk. Each ap- 
proach grounded legitimacy in a presupposition external to human con- 
sciousness.”” With the notion of ethicality in hand, Hegel proceeded to 
examine how individuals recognized each other through the mediation of 
shared institutions and posited laws. Neither a priori reasoning nor rights 
nor nature nor customs nor the people nor the state nor even God could 
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legitimize a state-centric legality because each approach presupposed a 
source of legitimacy external to a reflective human consciousness.”* In- 
stead, Hegel’s legal philosophy remained in social phenomena. Hegel ar- 
gued that the legal scholar and philosopher should observe how individuals 
share universals in such phenomena. At the same time, though, Hegel real- 
ized that the philosopher could not know a particular experience without 
thinking about concepts that mediated between the particular immediacy 
of the experience and the objective world of institutions and laws. 

Hegel’s own immediacy with the objective world was influenced by his 
professional university experiences, which were no less vicious to an aspir- 
ing intellecrual than they often are today in the legal academe. Foremost in 
Hegel’s professional experience was Fries’ effort to undermine Hegel’s aca- 
demic career. In 1805, Hegel had hoped to gain a university professorship at 
Heidelberg University since he was the oldest Privatdozent at the University 
of Jena. He wrote to many friends and contacts, including Goethe who 
was very influential in higher education in Jena and, apparently, in Heidel- 
berg.”? Fries obtained the position to Hegel’s bitterness. Fries thereupon 
proceeded to obstruct Hegel’s professional advancement for fifteen years 
until Hegel finally received a professorship at Heidelberg (ironically replac- 
ing Fries who had moved on to Jena) in 1817.3° Their extraordinary con- 
tempt for each other worked its way into print. In his Science of Logic, Hegel 
described Fries’ System of Logic as “insignificant,” resting upon “anthro- 
pological foundations” and the “superficiality of the notion” (Vorstellung 
Oberflachlichkeitder).3! In an 1811 letter to Friedrich Immanuel Nietham- 
mer (1766-1848), his friend from the Stift and his loyal patron (as well as 
a leading student of theology and another former resident of Jena), Hegel 
expressed utter disdain for Fries’ effort to be a philosopher.* Fries, in turn, 
worked to prevent any philosopher from reviewing Hegel’s Logic (1812, vol. 
1) and, ultimately, Fries himself delivered a negative review of the text two 
years after it had been published. 

Against the background of the rare congregation of leading intellectu- 
als in Jena, Hegel surprisingly became deeply distressed once more.? He 
was so desperate, when he lost out to Fries for the Heidelberg chair in 1805, 
that he pressed the polymathic Goethe, then the minister of education for 
the region, that Heidelberg needed a speculative philosopher of nature to 
replace a departing botanist. Hegel would lecture about the philosophy 
of nature and, in addition, would maintain the botanical gardens. To no 
avail.*4 His inability to gain the Heidelberg chair joined with the exodus of 
his friends from Jena following the Battle of Jena in 1806, as noted above, 
to drive him into another depression. Hegel was left socially isolated once 
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again from intellectual life. His financial situation now became critical.’ 
He literally begged for money from Niethammer.* Terry Pinkard suggests 
that by 1806 a less ambitious academic might easily have resigned himself to 
being what I privately consider a part-time full-timer. But, withdrawn, pas- 
sive and self-absorbed, Hegel immersed himself in writing Phenomenology 
of Spirit (1807). Hegel rushed the second half of his classic to the publisher 
so that he could receive an advance on the sales upon completion of the 
book.*” Hegel’s book, though, went largely unnoticed. More, Schelling, 
his school friend and mentor when he was a Privatdozent, interpreted the 
classic as a personal attack against himself.” Their friendship dissolved. To 
add to all the professional and financial disappointments, Hegel had had 
a liaison with his maid, Christina Charlotte Johnson Burckhardt, who, in 
turn, produced a son (Ludwig Fischer) on February 5, 1807, two weeks 
after Hegel had completed Phenomenology. Hegel initially felt obligated to 
the (now familiar term today) “that woman” as he was later to call her just 
before his marriage to Marie von Tucker.* Harris reports, however, that 
Hegel saw no problem with this illegitimate offspring.*! 

Once again, to escape from depression (and financial desperation) in 
1807, Hegel moved to Bamberg where, with the aid of his patron Niet- 
hammer once again, he became the town’s newspaper editor from March 
1807 until December 1808. His editorials emphasized his early interest as to 
why feudal customs or enactments posited by legislatures would be bind- 
ing upon autonomous citizens. He also expressed how social recognition 
could anchor such a binding character to laws. Social bonding with insti- 
tutions generated legal legitimacy. Unhappy as an editor, Hegel moved to 
Nürnberg in 1808 where, once again with Niethammer’s help (this time as 
the central commissioner for Education and Consistory in Munich), Hegel 
was appointed the rector (headmaster) of the leading Gymnasium of Ba- 
varia (1808-1816). Here, Hegel institutionalized a classical and philosophi- 
cal education at the secondary school level, teaching philosophy himself.* 
As headmaster, Hegel wrote and published Science of Logic (1812-14). Even 
his marriage in 1811 to Marie von Tucker, the daughter of a local merchant 
and twenty years his junior, did not end his bouts of depression. He con- 
fided in correspondence with his future wife in the summer of 1811 that 
happiness in life would invariably include some melancholy.*? His tenure 
as headmaster eventually led, once again, to depression. 

The exiled scholar continually applied for academic appointments. 
Only in 1817, at the age of forty-seven, did Hegel receive his first salaried 
professorship. The call came from Heidelberg University. His lectures on 
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the philosophy of law, parts of which are now translated into English and 
which I incorporate into this work, urged that the philosopher retrieve 
how the individual’s consciousness recognizes strangers through the shared 
mediating institutions that his contemporaries had heretofore externalized 
from human consciousness.** In addition to his lectures, beginning in 1817, 
Hegel expounds his philosophy of law in two sets of texts: first, Sctence of 
Logic, published in three volumes between 1812 and 1816% supplemented 
in the more accessible Encyclopaedia Logic or Lesser Logic, which was first 
published in 1817 with new editions in 1827 and 1830;4° second, Philosophy of 
Right, which was published in 1821.4” The Science of Logic and the Philosophy 
of Mind (section two of part III of the Encyclopaedia Logic) concentrate upon 
the logic of freedom in an individual’s consciousness. Hegel calls this sub- 
jective freedom. Subjective freedom concerns how the thinking subject rec- 
ognizes her- or himself as free through self-consciousness. The Philosophy of 
Right concerns objective freedom. By objective freedom, Hegel examines 
how the thinking subject recognizes her- or himself through institutional 
universals shared with strangers. Such universals include statutes, customs, 
institutional practices, religious practices, personal and collectively shared 
values, and cultural assumptions and expectations. Objective freedom 
raises the issue of the legitimacy of institutions and their laws in a culture 
of the autonomous thinking individual. 

In 1818, shortly after being appointed to Heidelberg University, Hegel 
was invited to Berlin to take the most prestigious philosophy chair in the 
German principalities of the day. When Hegel refused the call, the minister 
(von Alterstein) offered to supplement Hegel’s income. One “carrot” was 
for Hegel to become the examiner for the state’s Examination Board. An- 
other carrot involved extra travel grants (including one to a spa). Hegel ac- 
cepted the offer. His Berlin Inaugural Lecture of 1818, three years before the 
publication of Philosophy of Right, introduced his mature legal philosophy.*® 
Here, Hegel openly contrasted his own “philosophical jurisprudence” with 
the empty legal formalism of Kant and Fichte, the nonreflective histori- 
cism of Friedrich Karl Savigny (1779-1861), and the arbitrary subjectivism 
of Fries. The Inaugural Address exclaimed how “the urgency of the times” 
had regrettably conferred “great importance on the petty interests of every- 
day life” to the exclusion of the “political totality of national life and of the 
state,” which lay behind “the high interests of actuality.”*? The traditional 
legal philosophies had concentrated upon the identity of law rather than 
upon the implied legitimacy of a modern state-centric legal order. Each tra- 
ditional approach had appealed to an external presupposition—nature, the 
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good will, the Volk, and conscience—as the legitimating source of legality. 
Legality implied legitimacy, and legitimacy begged the philosopher to ask 
how freedom was manifested through shared institutions. 


3. THE ENLIGHTENMENT 


Hegel’s early education, his peers, and his bouts of depression had left an 
indelible mark upon the young Hegel. But he was also a child of his times. 
Kant and Rousseau became his antagonists as he worked out a legal philos- 
ophy. Kant represented the Enlightenment. The Enlightenment functioned 
as background to his critique of romanticism. The French Revolution, in 
turn, profoundly impacted upon his belief in freedom. The French Terror, 
which he attributed to Rousseau, raised his fears of subjective arbitrariness 
behind legal formalism. Napoleonic generated reforms in his province of 
Wiirttemberg and in Prussia raised his hopes that a legal order could recon- 
cile subjectivity with the institutions of the state. 


(a) The Enlightenment 


The Enlightenment had opened all ideas and all social assumptions to ra- 
tional criticism. These assumptions protected feudalism, the church, specific 
customs, the divine right of kings, and tradition more generally. Rational 
criticism took two forms. The first form critiqued the laws of nature, such 
as the law of gravity and the divine right of kings, as external standards to 
evaluate the content of human laws. It was not easy, for example, to evaluate 
the laws of nature since they transcended human action (PR Pref. 13A). The 
second questioned the deeply felt beliefs nested in tradition and feudalism. 
The Enlightenment now considered the individual as the author of her or 
his own beliefs. The rational critique of tradition opened the possibility that 
the individual could control her or his own future. But if the individual 
could determine her or his own future, the individual could be free. 

The problem with such Enlightenment thinking was that one’s think- 
ing invariably assimilated bodily passions, inclinations, preferences and 
the like. Immanuel Kant entered the Enlightenment at this point. One 
could be morally free, according to Kant, if reason were cleansed of all 
such bodily inclinations. Moral persons were equal because they lacked a 
personal biography or context-specific experiences, But because humans 
invariably bring bodily inclinations into moral actions, the universal laws 
could, at best, be duties that the moral person ought to perform. 
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The consequence was important for the relationship between laws and 
morality. Both were the objects of human action. The moral laws were pos- 
sible reasons for action, although individuals do not know why they act the 
way they do. Laws were posited by institutions: such institutions had to 
replicate the idealized Idea of a moral order. Since the empirical content of 
such moral laws was immaterial, the content of legally binding laws was also 
immaterial. As Hegel quotes from Kant, since this reasoning “involves ab- 
stracting from the whole content of knowledge (although truth is concerned 
with precisely this content), it is quite impossible and absurd to ask for a test 
of the truth of the content” (NL 123). The institutional rules had to cohere 
with the Idea of the moral order. Thus, the inclinations, being externalized 
from moral maxims of a rational person, were immaterial in an authorita- 
tive legal order. A rule would be binding despite the inclinations of the in- 
dividual. Indeed, the separation of legitimacy from the bodily inclinations 
of phenomena risked that institutional laws would become dead. Another 
implication, though, was that legal reasoning was instrumental vis-a-vis the 
Idea from the noumenal realm of an ideal moral and legal order. The bind- 
ing character of a posited rule lay beyond the control of institutional actors. 
The appeal to the xeumenal source of legitimacy in Kantian philosophy had 
to be reconciled with the phenomenal contingency of legality. Legal reason- 
ing became a matter of skills training and the intellectual differentiation 
of concepts. Hegel describes this, as I shall elaborate in Chapters 3 and 8, 
as Verstand. The externality of legitimacy in the externality of a noumenal 
realm fomented a problematic education that I shall address in Chapter 9. 


b) French Revolution and Terror 


Hegel’s childhood was experienced during the upheaval of two revo- 
lutions, the American in 1776 and the French in 1789. The French Rev- 
olution profoundly impacted upon Hegel (and his friends) at Tiibingen 
(1788—-93).5! Shortly after the Revolution, Hegel and his friends believed 
that the Revolution would restore the peaceful (or what he describes in 
Phenomenology of Spirit as) beautiful life of the bon sauvage of Periclean Ath- 
ens. The Revolution had broken down the old feudal hierarchy that had 
deferred to the divine authority of a monarch. Feudal principalities had 
dissolved into the state of “France” where the former serf had become a 
“Frenchman.” The Frenchman was free and equal with other Frenchmen. 
The prospect of freedom, held out by the French Revolution, remained 
with Hegel throughout his writings about law. How could the thinking 
individual be free if the sovereign state claimed a plenary of legal authority, 
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title to all territory within its jurisdiction, a monopoly of force, and an arbi- 
trary will as the sole source of legality? How could the thinking individual! 
be free if the state were considered external to human consciousness? 

The French Revolution left its mark upon Hegel’s legal philosophy 
in three ways. First, the Revolution demonstrated that objectivity could 
evolve into an empty shell as did the feudal legal structure. Second, for a 
legal order to remain legitimate, the individual had to recognize her- or 
himself in others and others in her- or himself. In this way, the shared 
institutions and posited laws would mediate social relationships and yet, 
be the consequence of the self-determination of the individual. Third, the 
role of an institution had to be situated in the structure of consciousness 
that individuals presupposed. 

Against the background of these three factors, the philosopher’s role 
was retrospectively to retrieve the boundaries of structures of conscious- 
ness. What was a vibrant structure in one era might become a mere shell in 
a later one. As Hegel writes about his own epoch in his Preface to Philosophy 
of Right, “the culture [Bildung] of the present age has taken a new direction, 
and thought has adopted a leading role in the formation of values . . . Cor- 
rect thinking is knowing [das Kennen] and recognizing the thing, and our 
cognition should therefore be scientific” (PR Pref. 14). An implied structure 
of consciousness was deep and vibrant because of its immanence through 
human experience. Accordingly, it was absurd for political leaders to cleanse 
a society of all its institutions and then to claim to have founded “the con- 
stitution” as did the American and French revolutionary rulers: “no state or 
constitution had ever previously existed or were in existence today, but that 
we had mow (and this ‘now’ is of indefinite duration) to start right from the 
beginning, and that the ethical world had been waiting for such intellectual 
constructions, discoveries, and proofs as are now available” (PR Pref. 12). 

A presupposed structure of legal consciousness was located in the so- 
cially and historically contingent circumstances of an ethos. The philoso- 
pher’s consciousness of time exposed the extent to which new structures of 
consciousness emerged from the shapes of old ones. How an observed indi- 
vidual recognized a stranger was also situated in such time-consciousness. 
Statutes, customs, judicial precedents, religious practices, traditions, rituals 
and the like manifested the extent of the reciprocal recognition between 
thinking subject and stranger. 

The French Revolution impacted upon Hegel’s legal philosophy for an- 
other set of reasons: the Terror. Hegel’s personal memory of the Terror re- 
mained with him throughout his life. When Hegel interpreted the works of 
Savigny, best known today as the representative of the historical school of 
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jurisprudence,’ Hegel envisioned another self-styled philosopher who was 
contemptuous of the lessons of the Terror. Similarly, when Hegel read Fries’ 
efforts at philosophy, Hegel found a polemical forensic rhetoric which raised 
the prospect of arbitrariness and, indeed, terror. When Hegel considered 
Fichte’s rights thesis, Hegel remembered how the social-cultural practices 
of everyday life were alienated from the universal claims of the Revolution. 
More generally, a legal order based upon the idea of a social contract, so 
endearing to the French Revolution, lacked any legitimacy as a structure 
greater than the sum of particular arbitrary wills. A contract was a mere shell 
that institutionalized the self-interests of monadic individuals. Hegel went 
so far as to suggest in his mature legal philosophy that Rousseau’s social 
contract played a role in fomenting the Terror, in Hegel’s view (PR 258A).° 
Hegel desired to explicate a legal philosophy where individuals inwardly de- 
sired to recognize strangers so that a community, a “we,” would exist. 

Napoleon raised the possibility and the prospect of legal formalism. 
Hegel had been initially excited about Napoleon’s liberation of the German 
populace from the social and economic constraints of feudalism and from 
the chaos of disparate semisovereign principalities. He described Napo- 
leon at one point as “the great professor of constitutional law.”5* Napoleon 
codified laws and, more generally, he held out the possibility that Germans 
could rationally control their destiny as a nation. Hegel hoped that Prussia 
would emulate Napoleon’s centralizing reforms, including a public service 
which served the shared interests of each and all and which was employed 
on the basis of merit, public deliberation, the rule of law, and the rational 
codification of laws. With Napoleon’s victory over the German principali- 
ties, Hegel wrote in a letter dated January 27, 1807, “there can be nothing 
more convincing than this history to show that education triumphs over 
rudeness, and spirit over spiritless understanding and mere cleverness [i.e., 
Verstand]. Science [i.e., Vernunft] alone is the [true] theodicy, and she will 
just as much keep us from . . . making the fate of empires depend on the oc- 
cupation or non-occupation of a hill.” Philosophy could become socially 
“actual” (a special term that I explain in the next chapter) by concentrating 
upon the act of thinking. 


4. LOCAL POLITICS 


The background of the Enlightenment, the French Revolution, and Napo- 
leon offered a momentary space of optimism for freedom. Hegel frequently 
reminds us, citing Grotius (1583-1645), that Germany could become a state 
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in the interstate system of equal sovereign states.°° If only Germany be- 
came a state like France, Spain, and England after the Treaty of Westphalia 
in 1648, Germany would be free vis-a-vis other states. The governments 
of Wiirttemberg and of Prussia, however, exhibited corruption, nepotism, 
social hierarchy, and provincialism. Instead of a unified, self-determining 
state, Germany was governed by many principalities whose rulers accepted 
the suzereignty of the Austro-Hungarian emperor as the agent of God. 
The Holy Roman Empire ruled the territory of “Germany” through the 
local nobles. The Empire claimed title to lands, obedience by the inhabi- 
tants, and a monopoly of violence even though the Empire lacked legiti- 
macy (GC 14, 35-40). To be sure, the political and religious principalities at 
the end of the eighteenth century were, in a sense, “states”: the kingdoms 
of Wiirttemberg, Bavaria, and Prussia were examples. Trade barriers, how- 
ever, obstructed the travel and commerce between them. Each principality 
had its own local customs. The Holy Roman Empire collapsed when Na- 
poleon dissolved the religious principalities in 1806 and assigned title to all 
lands to the secular principalities. Some new secular principalities had few 
inhabitants. The Duchy of Liechtenstein, for example, had only 5,000 in- 
habitants.°” Similarly, in the early nineteenth century, the Duchy of Nassau 
was composed of twenty-three previously independent entities.** In 1813, 
a federation, the Rheinbund, had thirty-nine states within its territory. A 
customs union, Deutscher Zollverein, was established in 1830. In 1866 Aus- 
tria succumbed to Bismarck’s Prussia. The idea of a unified sovereign state 
of Germany was hardly imaginable in the late eighteenth century. 

The consequence was that, unlike England, France, Spain, and the 
Netherlands, the principalities remained excluded from the international 
(or better described as the tus publicum Europaeum) legal order. Hegel feared 
that the inhabitants of the principalities would remain forever stateless. 
Two of Hegel’s early essays—“On the Recent Internal Affairs of Wiirttem- 
berg, in particular the inadequacies of the municipal constitution” (1798) 
and “The German Constitution” (1798-1802)®!—reflect Hegel’s utter exas- 
peration with the stateless condition of Württemberg. Hegel condemned 
the retention of feudal forms because they were so estranged from the be- 
liefs, feelings, and autonomy of the serf. Hegel was puzzled as to why a 
thinking being would be bound to the edicts of a principality which, in 
turn, was a mere formal shell and a shell at that for a foreign empire. 

Both the Enlightenment and romanticism destabilized the legitimacy 
of the Holy Roman Empire. The key to the legitimacy of law, according to 
Hegel, lay in the subjective experiences of the inhabitants. Philosophers had 
failed to recognize this newly emerging sense of legitimacy. They had been 
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content with presuppositions, external to the reflective subject of the En- 
lightenment, such as the objectivity of a priori concepts (Kant and Fichte), 
the historical customs of the Volk (Savigny), and the arbitrary will of con- 
science (Fries). As long as an institutional structure and its posited laws 
remained external to the individual’s experience, the individual would not 
be free. So too, as long as subjectivity grounded legitimacy, there would 
remain the risk that terror would displace freedom. 

The kernel of Hegel’s puzzle, then, lay in the contradiction between 
the externality of the formal “state” and its posited laws on the one hand 
and the subjectivism of the Enlightenment and French Revolution on 
the other. This contradiction would remain as long as philosophers were 
unconcerned with social relationships as represented through shared uni- 
versals manifested in institutions, statutes, customs, and religious prac- 
tices. The “state of nature” tradition of Hobbes, Locke, and Rousseau 
confounded the contradiction of objectivity with subjectivity because the 
state of nature presupposed beings that were abstracted from their indi- 
vidual biographies, language, intersubjective social relations and an ethos. 
A focus upon such abstract persons avoided the social dynamics nested in 
the legitimacy of a modern legal order. Hegel’s insight was to undermine 
the contradiction by incorporating the objectivity of institutions and their 
laws into the consciousness of the individual and to do so in the context of 
an historically contingent ethos. The private realm would thereby become 
public. The individual would be at home in the reflective ethos which 
displaced the arbitrary will of the individual. Although the arbitrary will 
would have its day in what Hegel called “civil society,” the reflective ethos 
was an organic legal order. An organic legal order would have a public 
character which would be greater than the sum of private interests (GC 
77). As I shall explain in Chapter 4, when the individual acts against the 
shared norms of the public, she or he challenges the very legitimacy of the 
objectivity constructed by human consciousness. 

The separation of subjectivity from objectivity destabilized what phi- 
losophers had heretofore assumed to explain the legitimacy of an insti- 
tutional legal order. The most important essays in this respect were “The 
German Constitution” (1798-1802) and “Natural Law” (1802-03). Chap- 
ters V and VI of Phenomenology of Spirit (1806), however, offered profound 
insights into the legitimacy of ancient tribal, Greek, Roman, and contem- 
porary European legal structures of consciousness. His studies of logic 
set the groundwork for his critique and departure from the traditional ap- 
proaches to legal philosophy. In particular, in section two of part three 
(Philosophy of Mind, 1817) of his Encyclopaedia, Hegel shifted his logic from 
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the intersubjective relations within the consciousness of individuality to 
the relation of such an individual to the institutional structure and the 
posited laws of a modern state. In the 1817-18 academic year at Heidelberg, 
Hegel began to lecture about the philosophy of law. He also embarked 
upon writing Philosophy of Right in that year, submitted the manuscript to 
the printer in 1819, withdrew it, wrote a Preface in 1820, and had the book 
published in 1821. Hegel continued lecturing about the philosophy of law 
at Berlin.” His eight sets of lectures, his early essays, his works on logic, 
and Philosophy of Right are seeped with insights about how the legality is- 
sue merges into the legitimacy issue. As examples of his analysis, Hegel 
demonstrates an extraordinary breadth of awareness about Roman law and 
contemporary English constitutional law as well as the legal systems of 
other territories of the world. 

Hegel had a model constitutional regime from which to draw for his 
effort to break from the traditional legal philosophies of his day. In 1807, 
Baron Heinrich Karl vom Stein (1757-1831) became the chief minister of 
Prussia, although he was dismissed after only fourteen months in office. 
In his short time in office, Stein abolished serfdom. In particular, he abro- 
gated the feudal land tenure system and all land distinctions throughout 
Prussia. He also worked to ameliorate class distinctions, to institutionalize 
merit in the military, to strengthen cabinet government, to constitutional- 
ize liberal rights (including the protection of Jews), and to repeal tariffs. 
However, when Napoleon intercepted a letter where Stein predicted a na- 
tionalist uprising, Napoleon declared him an enemy of the French state. 
Stein resigned in November 1808 and journeyed to Russia in January 1809 
where he served the Czar for many years. 

Stein’s short-lived liberal regime did not end the story. From 1810 un- 
til 1822, Karl August von Hardenberg (1750-1822) became prime minister 
(Staatskanzler) of Prussia. Hardenberg continued Stein’s domestic reforms. 
Further, after the wave of nationalism and xenophobia against the French 
in 1813-15, the king of Württemberg, Friedrich II (1754-1816), attempted to 
institute constitutional reforms again. Friedrich II wished to constitution- 
alize legal equality, repeal restrictions against Catholics, and open oppor- 
tunities for Jewish peoples to participate in government. The king, without 
consulting the Diet, posited a new liberal Constitution in 1815, expecting 
the Diet to approve it. The Diet, dominated by the estates (an institution 
I shall describe in Chapters 8 and 9) and the Protestant Church, rejected 
the Constitution. The “old” Constitution was consolidated. Friedrich died 
on 30th October 1816. Famine spread in 1817. The newly appointed King 
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Wilhelm I declared another new Constitution in 1817. He liberalized free- 
dom of the press and aimed to create a new sovereign state of Wiirttemberg 
against the objections of the old landed estates. These efforts to legitimize 
a liberal legal order lay in the background to Hegel’s legal philosophy.°? 

In reaction to Napoleon’s military conquests over Germanic principali- 
ties, anti-French nationalist sentiment erupted in Germany during 1813-15. 
When the Congress of Vienna proposed a German confederation in 1815, 
nationalism and anti-Semitism exploded among the student fraternities of 
the Protestant German universities (Burschenschaften), which had always 
excluded Jewish and foreign students. By this time, Hegel’s old rival, Fries, 
had become the leader of the new romanticist political movement. In 1816 
Fries had published an anti-Semitic pamphlet where he had attacked “Jew- 
ishness” because, he alleged, Jewishness formed a state within a state.® 
On October 17-19, 1817, the anniversary of Luther’s translation of the Bible 
into German, students and some professors met at the Wartburg Castle. 
Patriotic speeches were the name of the day. The Code Napoleon, the Ger- 
man Police Laws, and “un-German” books such as those of Karl Ludwig 
von Haller were burnt. The fraternities demanded a flag of black, red, and 
gold to stand for the unity of the German Reich. Fries inflamed the par- 
ticipants by appealing to the emotional and nationalistic life of the German 
Volk. The Volk alone, he claimed, provided the legitimacy for all German 
laws. One of Fries’ students advocated the “noble deed” of assassination 
in a “theory of individual terror.” Some months later (March 23, 1819), 
a Burschenschaftern, Karl Ludwig Sand, a playwright, murdered August 
Kotzebue, who was suspected of being a Russian spy. When stabbing 
Kotzebue, Sand, a student of Fries, exclaimed “[h]ere, you traitor of the 
fatherland.” Karl von Ibell, an official of the Lander, was also murdered. 
In reaction to this political instability, the Austro-Hungarian Alliance and 
Austria, led by Metternich, announced the Karlsbad Decrees, 1819. The 
Decrees authorized the dismissal of any university professor who was be- 
lieved to have “an influence on the minds of the young through the propa- 
gation of corrupt doctrines, hostile to public order and peace or subversive 
of the principles of the existing political institutions.”6* The state authori- 
ties categorized Fries as subversive. He was, accordingly, dismissed from 
the University of Jena in 1820 (though reinstated in 1824). In addition, the 
Decrees repressed legal and political rights, including freedom of the press 
and the denial of due process to detained students. Metternich instilled 
an atmosphere of fear not unlike we sometimes experience of our Western 
political leaders today. 
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One of the detained students, Gustav Asverus (1798-1843), was im- 
prisoned for over seven years.° Hegel was particularly concerned that an- 
other of his students, Friedrich Wilhelm Carové (1789-1852), whom Hegel 
wished to be his Privatdozent at Berlin, was imprisoned for speaking out 
against xenophobia and anti-Jewish speeches at the Wartburg Festival in 
1817.” Hegel’s new faculty at Berlin University withheld the appointment of 
Carové because of his alleged political activity.”! Hegel then succeeded in 
gaining the appointment of von Henning, also from Heidelberg, only for 
the latter to be imprisoned the following year. Hegel appears to have consis- 
tently supported all his imprisoned students, Jews and non-Jews.’? Hegel’s 
position was that his students were morally “innocent” bystanders and that 
only the fanatical students should be punished. In the Preface to the Phi- 
losophy of Right, Hegel dissociated himself from the student movement and 
the Wartburg riots.” Despite Hegel’s facetious condemnation of Fries in the 
Preface, however, Hegel ironically shared several of Fries’ beliefs, particu- 
larly the role of an historically instilled ethos and the association of legiti- 
macy “from below” (Fries).”* Hegel prudently withdrew his book from the 
publisher in 1919 for fear that it would be censored as a consequence of the 
Karlsbad Decrees. He then wrote the Preface. The Preface has been taken 
as an endorsement of the Prussian state even though Prussia did not author 
the Karlsbad Decrees. Further, Hegel was arguably endorsing the “enlight- 
ened” liberal leadership of von Hardenberg and von Altenstein.”* 


S5. THE ROLE OF THE PREFACE 


We are finally ready to explore Hegel’s mature legal philosophy by turn- 
ing to the famous Preface of Philosophy of Right. On the one hand, Hegel 
experiences contempt in the Preface for the romantic appeal to ad hoc feel- 
ings, conscience, and heart as the grounding of legitimacy. The Enlight- 
enment had too much of a hold on Hegel for him to accept conscience as 
the legitimate source of binding rules. So too, Hegel rejects tradition as 
the legitimizing factor of state-centric posited laws because of its exter- 
nality to consciousness. On the other hand, Hegel challenges Kant and 
Fichte because of their trivialization of the experiential subject. The subject 
constructs concepts from experience, not from some rational maxims in a 
noumenal! realm of knowledge. Experience struggles internal to human 
consciousness. And the legitimacy of posited laws and institutions depend 
upon the reciprocal recognition of strangers as manifested in the content 
of laws. Hegel locates legitimacy in this reciprocal recognition. The latter, 
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being the product of the act of thinking, logically precedes any external 
presupposition such as nature, tradition, the noumena, or conscience.” 

The Preface to Philosophy of Right hints at Hegel’s incisive criticisms of 
the traditional philosophies of law in his day. With respect to Schelling’s 
and Kant’s philosophies of law, Hegel argues, no empirical legal order re- 
sembled the empty alienated forms of nature and a priori concepts of legiti- 
macy. Even Plato’s Republic, Hegel suggests, was not about “an empty ideal” 
as is still often assumed today. Plato’s republic was a socially contingent po- 
lis (PR Pref. 20). More generally, a norm or particular action is not binding 
if it counters the accepted contingent ethos of the day. As Hegel puts the 
point more generally in the Preface, “however exalted, however divine this 
right [the legitimate legal order] may be, it is nevertheless transformed into 
wrong if the only criterion of thought and the only way in which thought 
can know itself to be free is the extent to which it diverges from what is uni- 
versally acknowledged and valid and manages to invent something particular 
for itself” (PR Pref. 12). Indeed, this inevitably happens because formal 
right cannot be accessed without the infusion of subjectivity. Without such 
an infusion, truth attaches to a priori forms of the noumenal realm. But 
such a pursuit for truth is a “futile endeavour” without a connection of an 
alleged truth to human consciousness. One can only access knowledge in 
the phenomenal world. Since Hegel associates phenomena with conscious- 
ness, the quest for truth in Kantian legal philosophy is “nothing but a 
problem” (PR Pref. 14). 

With respect to Fries’ and Savigny’s appeals to conscience, Hegel ex- 
presses nothing but “contempt” for their works. Although romanticists 
claimed to know objects, they arbitrarily posited conscience as the source 
of legal legitimacy. What we had, as a consequence, was a “self-styled phi- 
losophy” which expressly claims “that truth itself cannot be known [erkannt], 
but that truth consists in what wells up from each individuals heart, emotion, 
and enthusiasm in relation to ethical subjects, particularly in relation to the 
state, government, and constitution” (PR Pref. 15). Such a subjectivism of- 
fended the very idea of philosophy: “this arbitrary sophistry has usurped 
the name of philosophy and persuaded a wide public that such activities are 
philosophy” (PR Pref. 17). Such sophistry demonstrated “the utmost self- 
ishness of empty arrogance” and confused the public by appealing to words 
such as “life,” “enliven,” and the “people.” Hegel described the philosophy of 
conscience in this way: “[t]he Jaw is therefore . . . the chief shibboleth by 
which the false brethren and friends of the so-called ‘people’ give them- 
selves away” (PR Pref. 17). Sophistry, though, was “spiritless.” Indeed, with 
“this superficial philosophy,” the coded words were recirculated year after 
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year, and rigorous thinking was amiss (PR Pref. 16). Professorial popular- 
ity won the day: “[w]hat has not been said in this connection to flatter the 
young in particular?” (PR Pref. 15). This subjectivist philosophy was “dead, 
cold letter and a shackle” (PR Pref. 17). 

Hegel’s animosity toward Fries colors every effort on Hegel’s part to 
introduce philosophica! jurisprudence. Hegel refers to Fries as “Herr Fries” 
(not Dr Fries nor Professor Fries nor Professor Dr Fries). He describes 
Fries as the “leader of this superficial brigade of so-called philosophers.” 
Fries had exhibited “the temerity, at a solemn public occasion which has 
since become notorious” (that is, the Wartburg Festival of October 1817) 
and had proclaimed that public affairs should “gain its life from below, from 
the people itself” in the form of “living societies steadfastly united by the 
sacred bond of friendship” (PR Pref. 15). Further, Fries followed a shallow, 
formalistic differentiation of concepts instead of a deeper inquiry into the 
relation of concepts with social phenomena. In Chapter 3, I shall elabo- 
rate on how these different approaches to legal reasoning and philosophic 
method differ. The point to appreciate at this stage is that by alluding to 
Fries as the enemy of philosophy, Hegel hoped to pass the censor’s stamp of 
approval in the newly emerging context of the European state authoritari- 
anism against intellectuals. As Hegel expresses in the Preface, academics, 
such as Fries, had broken the trust by inflaming the student unrest at the 
Wartburg Festival. Philosophers had breached their trust to the public by 
succumbing to sophistry: “it has almost become dishonourable to continue 
to speak philosophically about the nature of the state” (PR Pref. 17). So 
much so that “right-minded men cannot be blamed if they grow impatient 
as soon as they hear talk of a philosophical science of the state.” Even more 
understandable, Hegel continues, the breach of trust had led to the pros- 
pect that governments should question (such as presumably represented 
by the Karlsbad Decrees) what was being taught as philosophy. University 
teaching was no longer practiced, as in Greece, as a private art. Rather, the 
primary, secondary, and university education possessed “a public existence 
[Existenz], impinging upon the public, especially—or solely—in the service 
of the state.” Indeed, Hegel advocated that, due to indifference towards 
philosophy, governments had authorized teaching posts in philosophy 
“only for reasons of tradition” in contrast with France where “to the best 
of my knowledge, chairs of metaphysics at least have been allowed to lapse” 
because no meritorious individuals could be found to fill the chairs (PR 
Pref. 17). Philosophers had breached their duty to the state by succumbing 
to rhetoric and the subjective conscience of the philosopher. Governments, 
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for their part, had been indifferent to the quality of education with the con- 
sequence of a “resultant decay of thorough knowledge [Erkenntnis].” 


6. HEGEL AND THE CRISES OF HIS TIMES 


We can appreciate at this point that Hegel did not write his classic, Philoso- 
phy of Right, out of the blue nor did he intend to describe the philosophic 
issues of his day. That said, he combined the contemporary philosophic vo- 
cabulary with themes presented by his contemporaries: Schelling’s never- 
ending quest for objectivity in nature, Holderlin’s primacy of love, Kant’s 
dichotomy between noumena and phenomena, and the two general ap- 
proaches to legal philosophy in Hegel’s day (and in ours)—transcendental- 
ism and subjectivism. 

Against this background, Hegel constructed an original philosophy of 
the identity and nature of law. His philosophy of law drew from a special 
sense of reason (Vernunft), on which I shall elaborate in Chapter 3, along 
with a preoccupation with the ethicality of an ethos, which I shall outline 
in Chapter 6.”” Hegel broke from the uncontrollable and uncontrolled Fate 
of Greek tribes, the gods which guarded the polis, the legal formalism 
of Roman law, the subjectivity of historicism and romanticism, and the 
legal formalism of Kant and Fichte. The constitutional reform movement 
in Prussia from 1807 until 1810 and of Wiirttemberg between 1815 and 1819 
served to offer a model for Hegel’s effort to reconcile state institutions with 
subjectivity. France, Spain, and England served as models for a sovereign 
state that Hegel longed would institutionalize freedom in Germany. 

Hegel’s personal relationships with Schelling and Hölderlin as well as the 
influences of his peers in Jena set the framework for Hegel’s later contribu- 
tion to legal philosophy. The role of his two friends in the formation of his 
legal philosophy, however, came at some cost. For, as noted earlier, Hegel 
had lost the friendship of Schelling with the publication of the Phenomenol- 
ogy. Hegel also lost his friend, Hölderlin, only in this case to madness. Intel- 
lectually and professionally alone in a disruptive and explosive world and 
personally alienated from objectivity represented by corrupt and arbitrary 
institutions where nepotism still dominated, Hegel experienced continued 
financial insecurity, repeated failures to gain a salaried professorship, the 
sustained personal enmity of Fries from the days in Jena and of Savigny in 
later years, sustained bouts of depression, and all this at a time when his 
philosophy of law was unpopular amongst professional philosophers. 
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Hegel’s legal philosophy is infused with his own self-identity as much 
as with his originality as a legal philosopher. He continually contrasts his 
own self-image as a speculative philosopher of human experience with the 
“self-styled philosophers” who presupposed conscience as the legitimizing 
source of binding laws. Further, he urges the philosopher to pry behind 
posited rules and institutional practices to understand the relationships be- 
tween the individual and strangers. Laws must be known for the individual 
to feel bound to them. Codification aids in this enterprise. Institutional 
reforms are needed to open possibilities of a role for individuals in the 
enactment and decision making of state institutions so that legality will 
no longer seem external to the individual. The individual could then take 
responsibility for her or his future. Actuality, a term examined in Chapter 1 
by which Hegel meant the presupposed structure of self-consciousness of 
an individual, was the object of speculative philosophy (PR 270, 216A). 
The individual could be free. This freedom was generated from a structure 
of legal consciousness shared in an ethos. 

To appreciate the originality of Hegel’s effort, one needs to understand 
what he considered the critical problematic of modernity. I address this in 
Chapter 2. Hegel situates the problematic in the contrast between a tribal 
legal culture and a “civilized” one. Thinking characterizes the latter. Legal 
thinking reaches its pinnacle with the establishment of a state. Hegel’s ar- 
gument posits an individual who slowly emerges from a stateless society to 
one where she or he increasingly becomes conscious of her or his autonomy 
from the objectivity represented by courts, legislatures, monarchs, and 
other institutions of the state. Hegel asks himself “why would a thinking 
being be obligated to obey the laws of a state-centric legal order?” Before 
we can grasp this problem, though, we need to gain a sense of Hegel’s vo- 
cabulary. I address his vocabulary in Chapter 1. With his vocabulary and his 
problematic before us, Chapter 3 retrieves Hegel’s theory of legal reasoning 
if freedom is to be institutionalized. Chapters 4 to 10 will discuss how the 
philosopher retrospectively retrieves the boundaries of legal consciousness 
for the thinking subject to gain a knowledge of legal objectivity. 

In particular, I proceed in Chapter 4 to explicate why Hegel believed 
that a thinking individual would recognize the concepts of personhood, 
property, contract, and crime when the individual sought to possess exter- 
nal things of nature. Hegel’s argument rests from his critique of the for- 
malism that characterized traditional approaches to legitimacy. I retrieve 
Hegel’s exposure of such formalism in Chapter 5. At this point, I identify 
and explicate an original element of Hegel’s legal philosophy: the notion 
of ethicality. I explain in Chapter 6 that ethicality is hardly what we take 
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today in Anglo-American legal philosophy as the morality of individual 
rights and duties. Rather, ethicality addresses how the individual recog- 
nizes strangers through social relationships in an ethos. Such relationships 
are represented by shared universals such as statutes, precedents, and cus- 
toms. So too are universals manifested in religious practices, institutional 
practices, unwritten and unstated assumptions of a populace, and, more 
generally, what Hans-Georg Gadamer (1900-2002) calls prejudicia.”® These 
sources constitute an ethos. Hegel deconstructs different forms of an ethos 
in Western legal culture: the family, civil society, the organic constitution, 
and various forms of an international legal consciousness. I elaborate Hegel’s 
exposition of the ethicality of such ethé in Chapters 7 to 10. Each of these 
forms of ethical life, though, presupposes different social relations between 
individuals zter se. In the Conclusion, I raise a series of questions that draw 
from Hegel’s philosophy of the legitimacy of a modern legal order. 

For Hegel, legal philosophy is “the thought of the world” and, as such, 
“it appears only at the time when actuality has gone through its forma- 
tive process and attained its completed state” (PR Pref. 23). The legal phi- 
losopher “always comes too late” to recommend changes or to offer an 
ideal legal order. The legal philosopher can, at best, retrospectively make 
conscious what has hitherto been collectively unconscious in an ethos. As 
Hegel ends his Preface to Philosophy of Right, “[w]hen philosophy paints its 
grey in grey, a shape of life has grown old, and it cannot be rejuvenated, 
but only recognized, by the grey in grey of philosophy; the owl of Minerva 
begins its flight only with the onset of dusk” (PR Pref. 23). Perhaps Hegel’s 
own life provides the best evidence of such wisdom. For Hegel reflected 
about the crises of his own life and of his own times. He did more than 
this, though, for he lived the crises of his times. 
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CHAPTER ONE 


Hegel’s Vocabulary 


Hegel’s vocabulary is not peculiar to himself. He is writing in the historical 
context of two deep intellectual traditions, each with its own vocabulary 
that Hegel takes for granted. Hegel’s vocabulary is difficult to access in 
part because he does not set out his arguments in a nice analytically clear 
and succinct manner. His vocabulary also takes for granted an extraordi- 
nary breadth of Western literature, Greek and Roman history, Roman law, 
and incisive and thought-provoking metaphors. Indeed, Hegel’s vocabu- 
lary only becomes apparent when situated in its cumulative context—that 
is, after one has digested the whole of his legal philosophy. This is espe- 
cially so with such terms as Recht, Sitte, Verstand, Vernunft, Sittlichkeit, Ge- 
setz, Polizei, and Korporatione. Perhaps the most important, yet unfamiliar, 
term in professional legal education today is Bildung. 


1. Bildung 


Hegel came to take Bildung for granted as a student at the Stift (the theo- 
logical college). By Bildung Hegel intends “cultivation” or “education” 
(PR 187). But “education” is not just a matter of formal education. Bildung 
involves cultivation of the heart (the unconscious) and of the intellect. The 
individual develops her- or himself in both respects in context-specific 
life experiences. Mindful of Aristotle’s explanation of phronesis (or practi- 
cal reason) in Book VI of Aristotle’s Nicomachean Ethics, Bildung has a 
practical or action character. Drawing from Montesquieu, Hegel identifies 
three sources of Bildung: one’s parents (love, trust, and obedience), one’s 
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teachers and instructors (formal education), and the education one receives 
generally from experiences in the world (1817/18, 86.109). When one be- 
comes self-conscious, one becomes aware of oneself as separate from ob- 
jectivity. Although the distinction arrives on the scene a century later with 
Karl Jung (1875-1961) and, more recently, with Northrop Frye (1912-1991), 
Hegel asks the philosopher to become conscious of the “collective uncon- 
scious” shared with strangers in a particular epoch of a particular ethos.” 
Hegel would be dissatisfied if we studied the self as if its elements were 
discoverable by empirical psychology. Instead, the philosopher must step 
outside her or his own immediacy with objectivity in order to observe the 
presuppositions of her or his philosophical consciousness as well as the pre- 
suppositions of the ethos in which the philosopher is immersed (PR 19R). 
Hegel begins his exposition of Bildung with a theory of child develop- 
ment. Love characterizes a mother’s relation with her children (PR 173A). 
Children develop from their initial immediacy with their parents to matu- 
rity when they are conscious of their world and of themselves in the world 
(PR 174). The child matures from her or his own efforts rather than from 
natural abilities, the gods, or the polis (PR 174A). Formal education and 
parental guidance render children increasingly independent and strong. 
Discipline helps the parent to break the arbitrary self-will of the child so 
that the child can gain a consciousness of the external world (PR 174A). 
Bildung is acquired rather than inherited from nature. Once acquired, 
the individual is lifted from the immediacy of parental love to the self- 
consciousness of one’s separation from one’s parents. One consequence of 
Bildung is that, unlike in early Roman law where children were enslaved, 
the child is not a thing to be possessed by the parent or the state (PR 175). 
The more that Bildung is inculcated into the individual’s consciousness, 
the more autonomous is the individual from nature, family, and tradition. 
Bildung helps the individual to look inward into her or his feelings and be- 
liefs on the one hand and outward to the objective institutions and posited 
laws on the other. As Hegel puts it, one “must work through the process of 
self-production both by going out of himself and by educating himself in- 
wardly, in order that he may also become rational for himself” (PR 11A). 
When individuals absorb Bildung as they mature, they become con- 
scious of their separation from the objectivity of nature (PR 13R). In a 
tightly knit family, for example, the family members bond so deeply that 
they take family rituals and customs for granted. When a family member 
leaves the family for the city so to speak, she or he may not initially be- 
come conscious that she or he is autonomous from the prelegal practices 
of the family. The observing philosopher will be the first to recognize this 


Hegel’s Vocabulary 


autonomy. This autonomy marks the departure from the prelegal social or- 
der of the family. When the individual thinks, she or he begins to become 
separate from immediacy with objectivity. 

Bildung encourages a transformation of meaning from immediacy to 
the mediation of concepts through the experience of time. When I think, 
I represent my immediacy in an objective world separate from myself. The 
more that I think about my representations, the more do I transpose my 
arbitrary impulses and desires “from the form of their immediate natural 
determinacy and from the subjectivity and contingency of their content” to 
the rational control by my will (PR 19). Through the acculturation incul- 
cated by Bildung, one’s act of thinking, not one’s bodily impulses, controls 
and chooses one’s objects. Posited laws and institutions are controllable by 
human beings in this way (PR 14). The process of becoming conscious of 
oneself may be painful. But the act of thinking draws us closer to social ac- 
tuality: “only by making resolutions can the human being enter actuality, 
however painful the process may be” (PR 13A). 


2. FREEDOM 


Hegel is best known, along with John Stuart Mill (1806-1973), as the phi- 
losopher of freedom. Hegel’s theory of freedom strongly differs, though, 
from Mill’s. Mill separates the individual’s freedom from the ethos in 
which the individual is situated. Hegel insists that one is not free unless 
one socially relates with strangers in the objective world to the point that 
the strangers no longer obstruct one’s actions. Although both Mill and 
Hegel privilege the inner consciousness of the individual, Hegel fears that 
a presupposed separation of the individual from objectivity will have the 
consequence of reenacting the Terror. For, the individual will posit her or 
his arbitrary will within the boundary that separates her- or himself from 
objectivity. The critical condition of the inner will, for Hegel, is social free- 
dom, and social freedom involves the dissolution of external constraints: 
“(will without freedom is an empty word” (PR 4A). When the will is self- 
determining, the individual is free. 


a) Subjectivity 


One can gain a glimpse of Hegel’s sense of freedom by retrieving his 
view of the great divide between antiquity and modernity. With moder- 
nity, according to Hegel, there arose a subjectivity wherein the individual 
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thought on her or his own. As Hegel put it, “I am able to free myself from 
everything, to renounce all ends, and to abstract from everything” (PR 
sA). Hegel lectures one year after the publication of Philosophy of Right that 
“[f]reedom is just thinking itself. Whoever rejects thinking and speaks of 
freedom, does not know what he is talking about.”? All human beings, 
unlike an animal, are capable of thinking: “anyone can discover in himself 
an ability to abstract from anything whatsoever, and likewise to determine 
himself, to posit any content in himself by his own agency; and he will 
likewise have examples of the further determinations [of the will] within 
his self-consciousness” (PR 4R). Because such thinking emanates from 
within the individual, freedom is alive (PR 142). 

In order to be free, I must be able to think about my choices in action. 
But is there any limit to my ability to think? Can I control all factors exter- 
nal to my consciousness? Do I live solipsistically through my own indeter- 
minate abstractions or do I recognize myself in strangers and strangers in 
myself? Do not other human beings constrain the options available in my 
choices of action? 


b) Two Senses of Unfreedom 


Hegel offers two versions of the constraints that encumber one’s free- 
dom. In the one, I am unfree if my choices and actions are constrained by 
my Own sensory impulses and appetites. In the other, the legitimacy of 
legality is drawn from the inaccessible noumenal realm which transcends 
the arbitrary impulses and desires. Let us address each in turn. 


1) Freedom of Choice 

With the first sense of unfreedom, I have the freedom to choose what- 
ever are my impulses and appetites. Since each and all have this freedom of 
choice, each is constrained by the other’s arbitrary impulses and appetites. 
The ultimate consequence is the domination of one by the other. There is 
no self-conscious reflection about the impulses and appetites. “Well, that is 
how I feel,” students and professors are often heard to say. Constitutional 
adjudication often is said to concern the balancing of (arbitrary) values. 
Even Anglo-American general jurisprudence has been known to accept 
that legal reasoning can only go so far when the judge or lawyer must posit 
a value.* At that point, the posited value becomes the criterion of legality." 
Legal philosophers often claim that posited social conventions legitimize 
legality. The arbitrary posit of values and facts is the “commonest” view of 
freedom, according to Hegel (PR 15R). 
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Hegel suggests that a freedom based upon the arbitrary values, drives, 
and needs is empty and Jacking in intellectual coherence because the exter- 
nal world of institutions still confronts and controls human action. This is 
so at the same time that the individual fails to consider that such externali- 
ties are the objects of her or his consciousness.® The observed individual 
to whom I refer is the legal official.” Further, the subjectively posited val- 
ues are arbitrary because, bound with the immediacy of the individual’s 
identity with objectivity, they are not the object of thinking. The Enlight- 
enment sense of an autonomous or self-determining individual is thereby 
ignored. Terror becomes a possibility. Moral and social relativism have 
their day in court. The freedom of arbitrary choices is oblivious to the 
possibility of the reflection about the content of choices or about how ex- 
ternal social conditions might constrain such arbitrary will (PR 11). If the 
individual is allowed to choose as her or his impulses and appetites dictate, 
the individual flees from social relationships. 


ii) Transcendental Unfreedom 

Hegel raises a second sense of unfreedom. This sense of unfreedom 
claims a universality because it is purged of all historically contingent 
circumstances. Hegel’s problem with this second sense of unfreedom is 
that what is taken as freedom is external from experience. The rights are 
empty of social-cultural content. As such, they lack determinate particu- 
lars (PR 5). The unfreedom is formal. Formal freedom excludes the content 
of freedom from consideration. “A will which resolves on nothing is not 
an actual will; the characterless man can never resolve on anything” (PR 
13A). Indeed, if the observed official—whether a judge or lawyer or legal 
scholar/student or philosopher—deeply believes in the formal concepts, 
such as the concept of free speech, due process, or access to justice for ex- 
ample, the concepts perpetuate a “freedom of the void” (PR sR). Instead, 
officials must nest the formal freedom in the appearance of phenomena. 
The abstractions of the former noumenal realm unify with the context- 
specific consciousness to create freedom.® Freedom accesses actuality only 
when it is concrete rather than theoretical. Hegel exemplifies this sense of 
unfreedom in his extensive analyses of Roman Stoicism, the French Revo- 
lution, and Hindu fanaticism.’ The empty freedom, acting in denial of the 
existence of other finite strangers with their own immediacies, might “ac- 
tualize” such freedom with a “fury of destruction,” “fury of the void,” and 
an “intolerance of everything particular” (PR sA). Hegel exemplifies this 
prospect in his discussion of the “monstrous excesses” of Roman emperors 
(PS 480, 481) as well as of the “Hindu fanaticism of pure contemplation” 
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which, when it turns to practicality, becomes “the fanaticism of destruc- 
tion, demolishing the whole existing social order, eliminating all individu- 
als regarded as suspect by a given order, and annihilating any organization 
which attempts to ruse up anew” (PR sR). The twentieth century has ex- 
perienced too many examples of freedom of the void to accept the freedom 
without questioning its viability. By destroying all institutions and par- 
ticularity, the abstractions alone are believed to exist. 


c) Positive Freedom 


The above two forms of unfreedom could be avoided, according to 
Hegel, if the philosopher addressed the Enlightenment idea of a thinking 
subject. If I can think, I can create objects from inside my consciousness. 
The objects are thereby nested in a phenomenal, rather than an empty nou- 
menal, realm of knowledge. As a human being, I am a creator, the source, 
the author of my concepts. Thinking is my activity: “[i]n this thinking- 
over the genuine nature [of an object of consciousness] . . . this thinking 
is my activity, this true nature is also the product of my spirit, [of me] as 
thinking subject. It is mine . . . or it is the product of my freedom” (EL 
23). If free, I become “at home” with myself: “Spirit is here purely at home 
with itself, and thereby free, for that is just what freedom is: being at home 
with oneself in one’s other, depending upon oneself, and being one’s own 
determinant” (EL 24.2). 

I am completely free when there is no objectivity that constrains my 
consciousness: “where there is no other for me that is not myself” (EL 
24A2). I am free if external constraints are absent from my action. In the 
past, nature, a priori moral maxims, conscience, and customs were believed 
to constitute the unchangeable and unchanged objectivity. Such sources of 
constraints upon one’s freedom were external to the individual’s conscious- 
ness. Hegel introduces the idea that the individual makes the world part of 
her- or himself and then translates her or his self-conception into what has 
heretofore been taken as the uncontrollable objectivity. The individual cre- 
ates an objectivity of consciousness that mediates between the individual 
and the objectivity of nature. I thereby become at home in nature. 

Thus, there are levels of freedom. The more we think, the more is there 
a possibility to become free. If I do not reflect about objectivity, I do not 
access “the truth of this freedom because it does not yet have itself as its 
content and end” (PR 15R). My inner immediate self remains autonomous 
from the external objects posited externally by institutions and by strang- 
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ers. The freest society is one where individuals think about their role in 
thinking and their reciprocal relationships with strangers. The reciprocal 
recognition of social beings, each becoming conscious of the process by 
which she or he has determined the stranger, is the condition of freedom. 

This requires that I become conscious of my appetites and of my social 
relationships presupposed in formal freedom. I then become reconciled 
with objectivity when I refer “to nothing but [myself] so that every rela- 
tionship of dependence on something other than [my]self is thereby elimi- 
nated” (PR 23). Freedom is thereby “rational.” 

This is a very different sense of freedom than John Stuart Mill’s negative 
freedom. One is only truly free if there is no external objectivity that con- 
strains one’s actions. And this only occurs if I determine what would other- 
wise be such external constraints. Hegel describes this point in this way: 


that is just what freedom is: being at home with oneself in one’s other, depend- 
ing upon oneself, and being one’s own determinant. In all drives I begin with 
an other, with what is for me something external. Hence, we speak of depen- 
dence in this case. Freedom is only present where there is no other for me that 
is not myself. The natural man, who is determined only by his drives, is not at 
home with himself; however self-willed he may be, the content of his willing 
and opining is not his own, and his freedom is a formal one. (EL 24A2) 


Freedom exists when I, not nature, determine objectivity. Hegel’s sense 
of freedom addresses the extent to which self-conscious action recognizes 
strangers and, more generally, that recognizes the universals that individu- 
als share in an ethos (PR 154A, PM 476). Freedom thereby becomes a social, 
not an individual, matter: “in social ethics these two parts [inward pur- 
pose and the actualization of that purpose] have reached their truth, their 
absolute unity” (PM 486). The role of the legal philosopher is to identify 
the boundary of the collective unconscious and the relationship of the in- 
dividual with others inside that boundary. 

Hegel links his theory of positive freedom with the institutional con- 
text of objectivity. First, as John Rawls points out, the official or inhabitant 
is not passively resigned to the status quo of the institutional, procedural, 
and substantive legal structures.!° Legal reasoning is the consequence of 
my work, not someone else’s. Hegel explains in his 1824/25 lectures that 
even the intellectual trace of a rule to an external foundation is “devoid 
of any speculative thought” by the self-determining individual (PR 29R). 
Thinking is “actual” because it emanates from my consciousness (PR 29).!! 
Rules are binding because they rest in just such an actuality of freedom: 
“(right is any existence [Dasein] in general which is the existence of the free 
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will. Right is therefore in general freedom, as Idea” (PR 29). Alas, Hegel is 
already explaining his sense of freedom with terms, such as actuality, Idea, 
and will, which we still need to understand. But before we proceed, other 
terms need clarification. 


3. SELF-CONSCIOUSNESS 


One such term is self-consciousness. When I am conscious of my act of think- 
ing and of the freedom to do so, I am conscious of my self as the object 
of my thinking. Who is this “I” that is the object of my consciousness? 
Clearly, I do not have fixed values or beliefs for I am constantly grow- 
ing as I think. In addition, I have infinite possibilities of choosing this or 
that action. If I am free, I choose a particular content to my action from a 
multiplicity of concrete social differences. I am self-conscious when I see 
myself playing a role in such a choice. I am free if I think for myself and, 
second, if I become conscious that I am constructing objectivity. At this 
point, I recognize myself as a constraint upon my actions. When I am free, 
I refer “to nothing but [my]self, so that every relationship of dependence 
on something other than itself is thereby eliminated” (PR 23). What Hegel 
intends by this assertion is that I cannot inform myself of my identity by 
informing myself of what I am not.!? My representation of myself must not 
be separate from my thought. 

Thus, for Hegel, the only constraint to my freedom is not an objective 
representation, such as a legislated rule, but my own thought about the 
content of the legislated rule. The subject must “work through the process 
of self- production both by going out of himself and by educating himself 
inwardly, in order that he may also become rational for himself ” (PR 10A). 
I thereby comprehend that I construct the world that I have heretofore as- 
sumed to be an external uncontrollable objectivity (PR 153). 

We shall see in Chapters 2 and 4 that before I become conscious of 
my own construction of objectivity, I am not aware of my self as separate 
from objectivity. I develop as I become aware of this separation. When 
I become aware of this separation, I have a will. This will distinguishes 
human beings from animals, as we shall see in the next chapter. I am not 
satisfied with being aware of particular capacities, character, propensities, 
and foibles of myself as a single being. Rather, I become aware of myself 
as the creator of objectivity. As such, objectivity is ever changing and pro- 
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gressively developing (PM 377). I come to know my role in constructing 
objectivity. I recognize myself in objectivity. 


4. THE TWO STANDPOINTS OF SELF-CONSCIOUSNESS 


Against the above background, we need to distinguish between two van- 
tage points from which to study experience.'3 Hegel shifts from one to the 
other, from sentence to sentence. One has to appreciate from which stand- 
point he is writing in any particular passage. 

The first standpoint is the observed consciousness. This is generated 
from a subject who is initially immersed in an ethos without being con- 
scious that she or he is separate from its objectivity. In a tribe, for example, 
the tribal member accepts customs as if they were “a second nature.” When 
the individual subject literally or metaphorically leaves the tribe for the 
civil society of the city or state, she or he still feels as if the universals of the 
city are beyond human control. The observed individual is not conscious 
of her or his autonomy from objectivity. As such, she or he does not yet 
have a will. 

The second standpoint is that of the observing or philosophical con- 
sciousness that observes the development of the observed individual’s will. 
Philosophical consciousness observes how civilization manifests the clos- 
ing of the gulf between the will and objectivity of consciousness.'* Bildung 
aids both endeavors. The philosophical consciousness, for example, slowly 
becomes aware that an abstract person, property, contract, crime, and le- 
gal legitimacy are the constructions by the will. The observed will passes 
through several presupposed structures that represent different relationships 
between the will and objectivity. Like the owl of Minerva, the philosopher 
looks backward in experienced time to retrieve the various presupposed 
structures of the relationship of the individual with the shared universals of 
objectivity. Hegel identifies several such epochs of objectivity: Greek tribes, 
the early polis, Socrates, the Roman law, Christianity, feudalism, the French 
Revolution, along with Abstract Right, the family, civil society, the organic 
state, and the world history of international legal objectivity. 

The consciousness of the observed individual subtly and slowly merges 
with the philosophical consciousness until objectivity is reconciled with 
the will in an organic constitution. This apparent reconciliation, however, 
does not bring closure to the development of self-consciousness because 
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the organic constitution, as a state, becomes conscious of its separation 
from the international objectivity of consciousness. The will thereupon 
continues its journey in the quest for freedom. 


5. SPIRIT 


What drives the observed individual (and, for that matter, the philoso- 
pher) to desire to be free from external constraints? Oedipus’s, as much 
as Socrates’, quest for truth begs the issue. Would we not be happier if 
we remained ignorant and if we just did not have to ask questions about 
our presupposed structures of consciousness? Would we not have peace of 
mind if we earned a minimal standard of income, only had to read e-mail, 
sat in front of a computer for a few hours each day, and went home to watch 
TV? Why should a law student or a legal scholar desire to think about the 
separation of the will from posited rules that she or he heretofore may have 
accepted as constitutive of “the Law”? Why does one desire to think at all? 
I shall return to these questions in the Conclusion chapter. 

Suffice at this point, Hegel is skeptical about the possibility of an every- 
day passive “couch potato.” There is something in a human being that 
generates a desire to become self-conscious. What is this generating factor 
internal to consciousness? Why would a family member desire to leave the 
family security for the alienating and psychological insecurity of private 
property? Why would a state desire to leave the security of its freedom 
from noninterference for the violent and political insecurity of territorial 
conquest? Hegel responds to these questions by holding out that a spirit, 
inaccessible through human language, precedes the subject and the object 
(PR 242). Love is entangled with this spirit. 

Hegel continuously incorporates spirit as the ultimate motivating 
drive for Bildung, freedom, self-consciousness, and love itself. When Hegel 
writes of spirit, he is referring to something that is divine and to that end 
his translators capitalize the word Spirit. One might initially speculate that 
Hegel is writing about the Judeo-Christian Spirit, an invisible author or 
creator “out there” beyond human concepts and language. But such a re- 
ligious project sets up “a world beyond which exists God only knows” (PR 
Pref. 20). The spirit that Hegel has in mind is immanent inside the human 
consciousness. To support his argument, Hegel admiringly brings in the 
historical Socrates into his arguments again and again. And one may recall 
that in Apology, Socrates cannot explain why he questions leading Athe- 
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nian citizens. He is self-conscious that the generation of his questioning 
has dominated his being since childhood. Socrates asserts that: 


[a] divine and daimonic thing comes to me—the very thing Metetus made mock- 
ing allusion to in the indictment he wrote [“of not acknowledging the gods the 
city acknowledges, but new daimonic activities instead” (24bs)]. It’s something 
that began happening to me in childhood: a sort of voice comes, which, when- 
ever it does come, always holds me back from what I’m about to do but never 
urges me forward. It is what opposes my engaging in politics. (31¢s—ds)!* 


This utterance might have been Hegel’s. An inward daimonic force drives 
the individual to become conscious of her or his relationship with objec- 
tivity (PM 377A). This daimonic force is, I believe, the “God” that Hegel 
characterizes as “the march of God in the world” (PR 258A). Such a march 
of the divine emanates from within the individual’s consciousness. 

This inward project explains why Hegel understands Socrates as a tragic 
figure. On the one hand, Socrates lived through an ethos whose laws re- 
quired that he be punished. On the other hand, Socrates, an observed in- 
dividual, strove to become self-conscious of his relationship with the laws. 
In this striving for self-consciousness, “the breath of the spiritual world 
will . . . find its way into this solitude [of the abstract monadic individual]” 
(PR 153A). That is, Socrates turned inward into his own self-reflection. 
Looking backwards, like the owl of Minerva, the philosopher recognizes 
Socrates’ contribution to the development of civilization at the same time 
that his community considered him a criminal.!° Self-knowledge brings 
salvation as well as the Fall. Hegel challenges the philosopher to become 
aware of the philosopher’s own ethos and how the observed individual 
relates to strangers through the shared objectivity of the ethos. 


6. UNIVERSALS, INDIVIDUALS, AND PARTICULARS 


We need to take a rest here and enter into Hegel’s vocabulary once more. 
Hegel takes for granted three terms that need to be clarified: universals, indi- 
viduals, and particulars. Hegel uses the terms in different contexts in his writ- 
ings. In Phenomenology of Spirit, he begins with the individual's perception of 
the external world and then takes consciousness through several moments, 
including different forms of law, until the individual feels at one with a uni- 
versality shared with others. In Science of Logic, Hegel takes one through the 
moments of the individual’s consciousness internal to subjectivity. There is 
arguably only one such individual or what Hegel calls subjectivity in Hegel’s 


37 


38. Hegels Vocabulary 


logic. In Philosophy of Right, however, Hegel takes one through the emerging 
moments of a shared consciousness with strangers. By describing a legal or- 
der as “emerging” I do not mean “emergence” in the anthropological sense 
(although such an interpretation could be gathered from Hegel’s Introduc- 
tion to the Philosophy of History), but in the sense of a philosopher’s recogni- 
tion of a presupposed structure of consciousness that logically emerges from 
a previous structure. Hegel uses the three terms to describe this emergence. 


a) Universals 


Hegel begins his legal philosophy with an examination of stateless so- 
cieties. He begins with different shapes of a tribal culture. The tribal mem- 
ber is immediate with tribal customs. The tribal member does not reflect 
about the tribal customs. The customs are uncontrolled and uncontrolla- 
ble by the tribal member. The member lacks a will because she or he is not 
separate from objectivity. Accordingly, it just seems natural for the tribal 
member to associate the unwritten norms with Fate (Motra) or nature. 

Now, the philosopher, who observes the emergence of the individual's 
will, observes how the tribal member (initially, a male) subtly and slowly 
becomes separate from the shared values and aspirations of the tribe as man- 
ifested through its customs. Hegel describes these shared customs as univer- 
sals.!” But he also describes other phenomena as universals, and so we need 
to continue this overview of the emergence of a modern legal consciousness 
to understand the term. Although the philosopher observes that the tribal 
member eventually becomes separate from the tribal customs as the member 
begins to think, the observed tribal member is unaware of this separation. 
With separation, the philosopher observes that the tribal member unknow- 
ingly gains a will. The will constructs concepts that mediate the separation 
between the observed individual on the one hand and the objectivity of na- 
ture on the other. The observed individual's lack of awareness leaves the in- 
dividual, from her or his standpoint, as immediate with objectivity. 

When the individual begins to recognize the concepts as the product 
of her or his own thinking, she or he becomes aware of her or his own 
will. Property and contract are examples of products of her or his will. 
Hegel describes these concepts as universals. Although the individual does 
not yet recognize strangers—this comes later in the development of self: 
consciousness—the individual believes that, because she or he is immedi- 
ate with them, all other individuals share the same concepts. The differ- 
ence is that in the tribal society the universals are unwritten, whereas in 
the emerging ethos they are self-consciously authored universals. When an 
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individual contravenes such willed universals, the legitimacy of the objec- 

tivity of consciousness is also challenged. This requires that the philoso- 

pher begin to observe how strangers intentionally act towards strangers. 

And this, in turn, encourages the philosopher, in part three of Philosophy of 
Right, to observe how the willing individual recognizes strangers through 

shared universals in an ethos. When the individual recognizes other wills, 

a difficult process that I describe in Chapter 6, the objectivity of conscious- 

ness possesses legitimacy in Recht and for the subject. 

One can already appreciate that Hegel’s sense of a universal differs radi- 
cally from Kant’s. Kant distinguished between the noumenal and phenome- 
nal worlds. In the former, the “individual” is abstracted from all biography 
and social-cultural context. The person is “rational” and, Kant believes, 
the shared maxims and categorical imperative are also “rational.” The 
“sharing” takes place amongst rational persons in the noumena. The “shar- 
ing” in Kant’s works thereby transcends human experience. Differences 
amongst individual rational persons are intellectual distinctions amongst 
rational persons. When this world of transcendental rational persons is 
taken as legitimacy, the philosopher distinguishes one concept from an- 
other without ever inquiring into the social-cultural context of phenom- 
ena? Hegel argues that this super-sensible realm, separate from context- 
specific human consciousness, is lifeless. 

As I shall explain in Chapters 3 and 4, Hegel’s sense of a universal be- 
gins with Kants phenomena and forgets about the noumena. Universals, 
for Hegel, are shared in context-specific circumstances. The universals are 
experienced. So, the universals vary from one structure of consciousness 
to another, from one ethos to another. As Gadamer puts it, the universals 
are “not appearance as opposed to reality but rather appearance as the real 
itself.”!? The universals do not represent a picture of concepts, such as the 
picture of a heaven or a perfectly good will. For Hegel, concepts are expe- 
rienced in the phenomenal realm. 


b) Individuals 


Now, the second term that Hegel takes for granted, particularly in Phi- 
losophy of Right, is the individual. Hegel uses two different terms for what is 
translated into English as “individual.” The first is das Individuum. Das In- 
dividuum is driven by appetites, desires, needs, and values. This individual 
is the same creative, spontaneous individual whom John Stuart Mill de- 
scribes in his On Liberty.”® But because the individual begins to think upon 
leaving the tribal culture and because she or he remains unconscious of her 
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or his separation from the products of such thoughts, the arbitrary desires 
are concealed in the immediacy with indeterminate concepts. The indi- 
vidual her- or himself becomes an indeterminate abstraction or “person.” 

Hegel uses the term der Einzelne for such an abstract person. When the 
individual needs another and thereby agrees to a contract, the individual 
(das Individuum) is driven by appetites and needs to come to an agreement. 
And yet, once the individual has come to an agreement with the stranger, 
both are die Einzelnen. Both possess legal standing and are abstracted from 
their intentionality. This is the person that is guaranteed rights in a con- 
stitutional bill of rights, for example. “Everyone” is guaranteed “equality 
before the law,” we see over and over again in today’s statutes and treaties. 
In this vein, Article 16 of the International Covenant on Civil and Political 
Rights, 1966 provides that “Everyone shall have the right to recognition 
everywhere as a person before the law.”?! 

The empirical individual (das Individuum) cannot be considered equal 
before the law because each individual differs from the next according to 
context-specific circumstances. Only die Einzelnen or abstract persons, 
cleansed of all values, a biography, an ethos, a history, and context-specific 
experiences, can be considered equal with such other persons. When we 
shift to the international legal order, Hegel refers to a state as der Einzelne 
because it is recognized as an abstract person.”? 


c) Particulars 


If there are only universals in a discourse, then all individuals are the 
same. The universals are indeterminate. The philosopher can only recog- 
nize individuals as different if there is something other than the universals 
to differentiate them. An individual needs to will something that is other 
than the universals in order to compare the individual with the other in- 
dividual. Put differently, if each of two strangers, each with a will, rec- 
ognizes the other, there must be a third factor that differentiates the one 
from the other. Hegel calls this third factor, the particular. If the two indi- 
viduals share the particular, then the universal unites with the particular. 
The shared universal becomes concrete in context-specific circumstances 
of particularity. The former indeterminate universal is embodied with 
content (PM 431). Each intentional individual subject (das Individuum) 
recognizes the stranger as different despite their shared universals. 

From this, we can appreciate that there are two contexts of Hegel’s use 
of a particular. In the one, that of nature as the universal, the particular is 
posited as a unit of the objectivity of nature. The empirical sciences accept 
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this context of a particular. So too legal reasoning accepts the “facts of the 
case” as particulars posited “out there” in the naturelike objectivity. In the 
second context, that of self-consciousness, the identity of the particular 
depends upon the ethos as self-consciousness moves through experiential 
time. In order to understand Hegel’s use of the word particular, then, one 
needs to appreciate the presupposed structure of consciousness that Hegel 
is describing. 

If we take the legal culture of a tribe, for example, the tribal mem- 
ber feels immediate with the customs and rituals of the tribe. The custom 
may be that of the adolescent being required to live in the “wilds” on the 
outskirts of the territorial familiarity of the tribe. Or the custom may be 
that of the eldest family member burying the deceased body of a member 
killed in battle. The member experiences the particular custom as a “this” 
or “that.” One is certain that one experiences the custom and that one 
experiences it now (PS 91). In this immediate experiencing of the custom, 
the tribal member lives through particularity. The member excludes from 
reality what is not here and not now. The particularity might be articulated 
as the psychological security of the ritual. Or it might be expressed as the 
economic security of the custom. Immersed in the immediacy of the tribe 
or family member, one cannot think about one’s particular experiences as 
a tribal member without introducing concepts (PS 92). 

If one begins to think about an experience of immediacy, the act of 
thinking supersedes and raises the particular into a concept that is univer- 
sal (PR 21R). The particular is categorized as a “this” (PS 98). In order to 
know a specific “this” in all its particularity, then, one must be able to as- 
sociate the “this” as a particular with the concept. The concept, though, is 
fixed independent of time and space. A concept is the standard or criterion 
against which one can say that one can claim to know a particular. Accord- 
ingly, before one can know a particular, one must have a prior understand- 
ing of the boundary of the concept which categorizes the “this” (PS 98). 

Along these lines, the law student does not speak “the facts of the case.” 
Nor does the lawyer perceive the “facts.” The law student claims to know 
the doctrine or rule or other concept that categorizes the facts before the 
lawyer can claim to know the facts (PS 100). The concept, in a sense, is 
content independent before the claim of knowledge about “the facts.” The 
law student supersedes the experience of particularity with the concept 
whose boundaries enclose the particular.” Rules, doctrines, and other 
concepts intervene or mediate between the !aw student and the experi- 
enced particularity. Hegel explains in the Science of Logic that although one 
ordinarily thinks about a particular, concepts are grasped as if there were 


41 


42 Hegels Vocabulary 


no particular external to the act of thinking (EL 24A2). For this reason, 
Hegel uses the term particularity in the context of the objectivity of nature 
and the context of the objectivity of consciousness. What the law student 
knows is a mediating concept, not the particularity per se. The “facts of 
the case” are conceptually informed. But because there are no particulars 
external to thinking, the rules, doctrines and other concepts, as universals, 
cause particulars, such as “the facts of the case,” to come into existence. As 
Hegel cautions, “[w]e learn by experience that we meant something other 
than we meant to mean” (PS 63). What the law student takes as the “facts 
of a case” is dissolved into something else that does not access the “facts” 
in the objectivity of nature (PS 110). 

Thus, the lawyer knows something very different from what the wit- 
ness originally intended with “the facts are such and such.” The witness has 
experienced the event, and the experience is the particular of the lawyer’s 
universals. The lawyer locates the witness’s event within the boundary of 
a concept, such as property. As a lawyer, I come to know the facts through 
“the play of these abstractions” (PS 131). The abstractions may re-present or 
picture the experience. But the abstractions cannot really be known be- 
cause they are reified from the witness’s and even the official’s experiences. 
Because of the gap between the intellectualization about the particulars 
and the experience of particulars, legal knowledge, to the extent that it is 
preoccupied with concepts (for example, rules, doctrines, and principles) 
addresses indeterminacies in the name of “practical law.” Such an indeter- 
minacy is the source of illegitimacy (PR 66R). 

Hegel describes this inability to access particulars as “understanding” 
or Verstand. This is not Gadamer’s sense of understanding.** We believe 
we know differences, as lawyers, when we distinguish one concept (such 
as, Say, mens rea) vis-à-vis another concept (say, actus rens). We distin- 
guish one concept from another by linking it to a presupposed particu- 
lar (“the facts”) which we believe is external to the interplay of concepts. 
But this understanding intellectualizes the world to the point that legal 
reasoning becomes estranged from particularity. We become stuck in an 
optical illusion. We claim to know “the law”—we may even be examined 
on our claim— but we are really imprisoned in a supersensible world which 
excludes particulars. I shall explain this predicament more fully in Chap- 
ter 3. When the law student assumes that the law is composed of rules, 
principles, and other concepts, she or he leaps into a supersensible world 
which, like K in Franz Kafka’s (1883-1924) The Trial (1925), seems unreal. 
H.L.A. Hart (1907-1992) accepts this viewpoint when he argues that the 
official must “step” from the prelegal into legality if the prelegal connotes 
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the phenomenal and if the legal connotes the knowledge of concepts.” In 
contrast, Hegel claims that only the experiences are accessible as knowl- 
edge. One simply cannot access the intellectual differentiation of concepts 
(for example, rules) that, by themselves, lack particularity. Without partic- 
ulars, concepts are indeterminate. They are “the most abstract and poorest 
truth” (PS 91). And this would require that law students, legal scholars, 
and legal philosophers address the particularity presupposed in the con- 
tent of the rules, principles, and other concepts. 


7. Die Gesetze and das Recht 


We are finally ready to understand what Hegel signifies by the title of his 
book, Philosophie des Rechts (1821), commonly translated as the Elements of 
the Philosophy of Right. The “elements” to which Hegel’s title refers are the 
various presupposed structures of consciousness that the philosopher rec- 
ognizes in the social relations of observed individuals. What does Hegel 
signify by Recht? 


a) Particular Posited Laws and the Law 


There are two senses of law in Hegel’s day: Gesetze (particular laws) and 
Recht (the Law). And there are two senses of Gesetze. 

The first sense of Gesetze is familiar to the student of the common laws. 
In English, we refer to “the laws.” French refers to “loi,” and Latin to “lex.” 
The noun, Gesetz, comes from the verb setzen. Setzen signifies “to posit or 
to lay down.” This idea is associated with the belief in an author of expres- 
sion.” A legislature or court is such an author. We can believe that expres- 
sion is posited only if we also accept that there is an author, external to the 
expression, who posits that expression. We speak of the “founding fathers” 
of a constitution or the “intent of Parliament” or a Supreme Court’s “hold- 
ing” as if such authors originate the inscription ab initio. The writing sig- 
nifies concepts such as doctrines and rules in leases, wills, contracts, prop- 
erty, and other instruments. Hegel has a special method of legal reasoning 
for this sense of laws: Verstand. Rules (that is, concepts) are decomposed 
into microconcepts, a shared criterion of the microconcepts is identified, 
the shared criterion or standard transcends the aggregate of microcatego- 
ries, rules are raised higher in the supersensible realm of knowledge, the 
logical consequences for other rules are then distinguished, and technical 
forms and procedures are applied to “the facts of a case.” 
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Hegel introduces a second and different sense of Gesetz, however. For 
Hegel, the author who posits this sense of Gesetz is not external to the 
subject. Rather, the rule is posited in the subject’s consciousness. Gesetzt, 
as a participle, signifies “a law.” Gesetz, as a verb, signifies “posited.” If a 
rule is posited in one’s consciousness, the legal rule is no longer “out there” 
separate from the individual’s particulars. Instead, the laws are Gesetze in 
one’s consciousness. The project of the philosopher is to retrieve such Ge- 
setze presupposed in the consciousness of the individual. Each individual 
presupposes a structure with boundaries. One shares such a structure with 
others in an ethos. But their structure develops through time so that the 
philosopher can, indeed, recognize different structures. Each structure is a 
“moment” or “element” in the whole movement of consciousness, a move- 
ment whose totality constitutes Recht. 

Now, Hegel’s contemporaries also used a very different term to con- 
note a very different sense of law. Here, they referred to “the law.” This is 
the entry point for Hegel’s use of the term Recht. I shall often refer to “the 
legal order” as synonymous with this sense of meta-law. French signifies 
“the law” as le droit instead of la loi and Latin signifies “the law” as ius in- 
stead of lex. Although Lon Fuller (1902-1978) understood law in this wide 
sense,”* few contemporary Anglo-American teaching materials in any area 
of law assume or articulate this macrosense of “the Law.” Recht incorpo- 
rates the meta-law from the whole social, religious, moral, political and les 
lois (in the sense of particular rules) elements of the ethos. Hegel, who calls 
his classic the Philosophy of Right, understands Recht in this second wide 
and deep sense. Hegel takes Recht as “not merely civil right, which is what 
is usually understood by this term, but also morality, ethics [in the sense 
of ethical! life as defined above] and world history [or international law]” 
(PR 33A). The German language builds upon the word Recht in order to 
frame Naturrecht (natural law), Staatsrecht (constitutional law), and Volker- 
recht (international law). Already, we can see that Hegel’s laws will hardly 
be recognizable in the contemporary Anglo-American treatises of various 
subject matters, such as administrative or debtor-creditor law. The law, for 
Hegel, is hardly the aggregate of particular rules, let alone legal rules pos- 
ited by centralized institutions. 


b) Sittlichkeit 


To complicate matters, Hegel shifts his terminology two-thirds of the 
way through his treatise. He uses Séttlichkeit, instead of Recht, to signify 
“the Law.” The root of this term is Sitte or custom, We might use the word 
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ethos to connote Sitte. But the root of Sittlichkeit is sittlich and sittlich signi- 
fies ethical. So, by focusing upon Sittlichkeit, Hegel will examine the ethi- 
cality of an ethos, not just the ethos. I shall elaborate what Hegel means 
by “ethicality” in Chapter 6. I shall usually use the German, Sittlichkeit or 
“ethical ethos” rather than the English word, ethos, in order to emphasize 
the ethical element that Hegel intends in this part of his study. 

Hegel makes great use of Sittlichkeit in contrast with the Anglo- 
American preoccupation with Gesetze or the aggregate of particular rules. 
So, for example, Hegel contrasts the undeveloped ethical life of the Greeks 
with the developed ethical life of a state-centric modern legal order. The 
undeveloped Sittlichkeit of the Greek tribes, for example, accepts that each 
tribal member is bonded with the next so that customs seem like a “second 
nature.” The modern developed Sittlichkeit presupposes that the individual 
is a thinking and self-determining being who recognizes other beings. In 
the ethical life of modernity, each member of an ethos recognizes that she 
or he is an individual separate from others and yet, when individuals share 
universals, they bond into a reflective ethos of developed Sittlichkeit. Be- 
cause the social relationships lie deep in the consciousness whose boundar- 
ies are shared, the universals seem like a “second nature.” By privileging 
Sittlichkeit as the object of study, the role of the philosophic observer is to 
become conscious of the collective assumptions and expectations of indi- 
viduals, to question the content of the assumptions and expectations, to 
identify how individuals relate with each other through shared universals, 
and to ascertain whether such universals are consistent with the drive of 
the individual to become self-conscious. 


c) Recht as Gesetze 


And here is the twist. When that moment arises—when I recognize 
a stranger through posited laws and institutions—then the universals of 
the ethos are posited inside my consciousness. The universals are Gesetze 
in Hegel’s special sense of Gesetze. Because strangers share such univer- 
sals with me, we bond with each other through the universals. Instead 
of the universals being externalized to a supersensible world of concepts, 
as with Kant, they become determinate because they are now particular- 
ized in one’s act of thinking and thereby embody their consciousness with 
particularity: “[t]o posit something as universal—i.e. to bring it to the con- 
sciousness as universal—is, as everyone knows, to think; when the content 
is reduced in this way to its simplest form, it is given its final determinacy” 
(PR 211R). 
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A particular rule—a lot, Gesetz, or lex—is thereby posited into the con- 
sciousness of observed individuals. Even the particular aggregate of dis- 
crete laws is no longer “out there” in objectivity, separate from the individ- 
ual’s consciousness. For Hegel, an object is posited in one’s consciousness 
only when the object is particularized in the act of thinking represented 
in a social-cultural ethos in which the individual is situated. That is, con- 
sciousness is given body from the reconciliation of universals with par- 
ticularity. This particularization mirrors the collectively shared universals 
in the ethos. Recht now exists in one’s consciousness. Recht is actual—but 
more of this term, actuality, in a moment. 

Accordingly, a particular rule is not binding because some institu- 
tional source posited it. Nor is it binding because judges and lawyers are 
bound by the ratio of previous decisions. Rules are binding when they are 
particularized in one’s consciousness as if they were one’s own (PR 219). 
One reflects, deliberates, and assesses the content of the shared universals 
in one’s ethos: “all the contingencies of feeling [Empfindung] and opinion 
and the forms of revenge, compassion and selfishness fall away” (PR 211A). 
Only Recht is left (PR 211A). The rules, externally posited by a legislature 
or court, are no longer alien from one’s consciousness. One is conscious 
of oneself and of the stranger through the shared universals represented 
by lois. Recht is now Sittlichkeit. The rules and institutions are now practi- 
cal matters. They are binding because their legitimacy originates in one’s 
consciousness through shared universals. 


d) The Separability Thesis 


Having introduced Hegel’s vocabulary, one might already appreciate 
one of his messages. Hegel indirectly addresses a question which plagues 
contemporary legal theory: namely, does legality incorporate social re- 
lationships without resort to moral argument? Joseph Raz calls this the 
separability thesis.2? We have noted that when Hegel writes about Recht he 
is not concerned with a section of a statute or of a paragraph in a higher 
court judgment. Rather, Recht incorporates the structure of consciousness 
that the individual shares with others about objectivity and about the role 
of the individual in constructing that objectivity. Binding laws are nested 
in the whole complex of unconscious beliefs and consciously posited ideals, 
religious practices, moral duties, social customs, codified laws, unwritten 
assumptions, judicial precedents, and all other manifestations of the col- 
lective unconscious. Such a wide spectrum of social sources constitutes the 
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resource material for one to elevate presupposed structures of conscious- 
ness to objects of study and the relation of such structures to the individual 
immersed in any one ethos. Lord Devlin’s (1905-1992) “anthropological 
morality,” to which Hart and Ronald Dworkin (1931-) reacted with abhor- 
rence, comes closer to Hegel’s sense of an ethos.*° Although Devlin, like 
Savigny, was content with uncritically accepting and identifying the custos 
morum, Hegel presses on to expect the philosopher to examine retrospec- 
tively how the observed individual becomes conscious of the customs in 
the ethos and then to study how the content of the customs presuppose 
social relationships in the ethos. This social relationship is represented by 
the shared universals in the ethos. 

Thus, Hegel’s sense of binding laws encompasses sociology, moral phi- 
losophy, political theory, art, the sciences, and anthropology, as well as the 
posited rules, forms, and procedures that one is taught in many profes- 
sional law schools in North America today (PR 124R, 258R). Put more 
formally, laws include Moralitdt (moral duties), Sittlichkeit (ethical life), 
and public international law, the unstated assumptions and expectations 
that Lon Fuller privileged, and the posited rules of centralized institutions 
to the extent that they are incorporated into the consciousness of the in- 
dividual. When Hegel entitles his book The Philosophy of Right, then, he is 
not necessarily speaking the same language as Ronald Dworkin’s “rights 
as trumps.”3! 

The modern legal order of a rights-oriented state is only one form of an 
ethos. Hegel also addresses the ethos of a nomadic tribe, the Greek polis, 
the Roman legal order, the European feudal system, the Chinese empire, 
German principalities, and the different ethical ethé of modernity (the fam- 
ily, civil society, the organic constitution, the abstract state in international 
law, the family of states, the state-centered international legal order, and 
world history that conceives the state as constrained by peremptory norms). 
Why are the universals of an ethos binding? The breadth of the sorts of is- 
sues that Hegel entertains for Recht is as stunning as his contempt for the 
lawyer of die Gesetze (in the sense of a discrete rule or Joi). One cannot 
become an expert about rules and procedures without linking them to the 
legitimacy of the ethos in which one is immersed: “[i]n positive right, what 
is legal [gesetzmafsig] is therefore the source of cognition of what is right 
[Recht], or more precisely, of what is lawful [Rechtens]; the positive science 
of right is to that extent a historical science whose principle is that of le- 
gitimacy” (PR 212R). Because the individual’s separation from universals 
marks modernity, the individual has a will. If that will recognizes other 
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wills through shared universals, the separation from universals dissolves 
into a bonding between wills. Posited laws become legitimate and there- 
fore binding upon inhabitants. 


e) The Content of Gesetze (Posited Laws) 


If the philosopher examines the relationship of the individual to strang- 
ers through shared universals, the philosopher’s role is to become con- 
scious of such relationships in the content of any particular rule (PR 211R). 
The philosopher must continually look backwards, more generally, into the 
collective memories of society in order to retrieve such relationships. The 
philosopher articulates the social assumptions and expectations shared by 
officials and citizens. If the law professor rests content with “learning the 
rules,” decomposing rules into microrules, and then recognizing a value as 
the criterion of legal reasoning, the professor, according to Hegel, mimics 
the barbarian (albeit a higher level of civilized barbarian than the lowest 
in a hierarchy of barbaric societies): “[b]arbarians are governed by drives, 
customs [Sitten], and feelings, but they have no consciousness of these” 
(PR 211A). If the professional legal education expects the student to study 
the social relationships presupposed in the content of rules, Recht als Ge- 
setze (the law as discrete posited laws) is no longer. In the Recht of self- 
conscious individuals, such discrete posited rules and doctrines become 
determinate in one’s consciousness. How the philosopher is to do this is 
elaborated in Chapter 3. 


8. ROMAN LAW 


Hegel draws from Roman law throughout his works. Some background in 
Roman law is necessary especially to grasp his critique of legal formalism. 

First, Roman law distinguished between the right of persons (in per- 
sonam) and the right of external things (in rem). If one were not recog- 
nized as a person, then one had to be a thing. This was the case with the 
slave. As a slave, the human being, unrecognized as a legal person, could 
be sold and maltreated as a thing.” The slave lacked legal rights (such as 
marriage). A slave was regarded as property rather than as a legal person 
who could own property. As property, the slave could not own prop- 
erty although a master might confer property to a slave for the use and 
enjoyment of the slave.33 A child also lacked personhood as exemplified 
by the fact that, from the early (510/509 B.C.E.-c. 264 B.C.E.) to middle 
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Roman Republic (c. 264 B.C.E.-133 B.C.E.), children, with the exception 
of a daughter who had become a Vestal virgin, could be abandoned, sold 
into slavery,** and even killed for misconduct. Adultery in the master’s or 
husband’s house exemplified misconduct. 

Second, a human being did not exist, legally speaking, unless she or 
he was categorized as one of the three legal persons: libertas, civitas, and 
familia (PR 40A).*® Libertas concerned the capacity to be a person with 
rights and duties. Civitas conferred a cluster of rights for citizens. Familia 
involved the capacity to have rights as a Roman family.* The family, being 
a single legal person, had to be represented by a head of the family: this 
was the paterfamilias (father/husband). If one lost his legal status in one of 
libertas, civitas, or familia, he lost his legal status in the other two (capitis 
deminutio). Without the legal status of libertas and, therefore, civitas, the 
human being could be conveyed as a thing. If I lost my capacity to have 
rights and duties by becoming a slave, for example, I also lost my Roman 
citizenship and my rights as the head of the family. In C.E. 212, the Consti- 
tutio Antoniniana conferred citizenship to all free persons (excluding slaves 
that is) in the empire. The citizen, who was sui iris, was legally autono- 
mous (self-legislating). If one were alieni iuris, one fell under the auctoritas 
of the paterfamilias. An alieni iuris could marry or divorce only with the 
consent of the paterfamilias. 

Third, a special legal method reinforced the Roman differentiation of 
legal persons with their differing duties. One’s rights and duties depended 
upon the initial categorization of an individual by the state’s centralized 
institutions. If one were transmitted from one category to another (say, 
from a citizen to a slave or vice versa), legal opinions were needed. If the 
slave did not offend the legitimacy of the paterfamilias, the legal distinc- 
tion might not affect the slave’s material or social life.?” That said, the legal 
category was assumed to constitute human existence. As an example, law- 
yers, particularly in the classical period of Roman law (31 B.C.E.-235 C.E.), 
strove to categorize human beings according to the forms of action in the 
Twelve Tables (451-450 B.C.E.) which had codified customary norms. Hegel 
asserts that in order to retain some legitimacy, Roman jurists of the latter 
period dissociated themselves from “unjust and abominable institutions” 
by “invent[ing] verbal distinctions on the sly . . . and even silly excuses” 
(PR 3R). As an example, a daughter could be categorized as a son in the 
early Republic (PR 3R). Clarity, analogical and deductive reasoning and, 
more generally, an intellectual refinement of categories characterized the 
jurists’ role, especially during the latter half of the classical period of Ro- 
man law (100 B.C.E.—235 C.E.). Such a legal method can best be gleaned 
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from the highly structured Institutes of Gaius (about 160 C.E.) as well as 
Justinian’s Codex vetus (“old code,” 529 c.£.).38 Any one legal category was 
distinguished from another. Symmetry and all-inclusiveness characterized 
the whole structure of legal concepts. 

Now, Hegel draws a series of conclusions from Roman law. First, Ro- 
man law recognized the separation of the person from external things: 
one was either a legal person or an external thing of nature. This person, 
though, was hardly the subject of Socrates’ vein. When confronted with an 
alien objectivity, Socrates withdrew into his inward consciousness. He also 
insisted that he was an intentional subject. Instead, the Roman subject was 
only recognized as an abstract legal person emptied of intentionality. 

Second, if a human being, like Socrates, withdrew into inward con- 
sciousness upon realizing his separation from external things of nature 
and from the polis, he would become estranged from the legal personhood 
which Roman law conferred onto the subject. Accordingly, as Hegel sug- 
gests in Introductory Lectures on the Philosophy of History, the Roman state 
itself took on an abstract existence, detached from the interests and lives 
of individual citizens, let alone of inhabitants (PH 203-04). Leading Ro- 
man law texts affirm that Roman jurists were isolated from the historical, 
social, religious, and political contexts in which they applied legal catego- 
ries.” Legal categorization defined the subject to the point that the social 
relationships, with which Hegel is concerned, were a forgotten remainder. 

More generally, the universals of Roman law were reified from social 
relations. The Roman law transformed intentional human subjects into 
abstract persons or things without particularity. If one were not defined 
as a legal person, the state institutions could execute the subject without 
the crime of murder being committed. Thus, an irreconcilable rupture sev- 
ered the feelings, desires, and needs of the human subject on the one hand 
from universals of the legal order on the other (PR 357). Legal persons, 
abstracted from the biographies of an intentional subject, were defined by 
abstract or empty categories. All legal persons sank “to the level of private 
persons with an equal status and with formal rights, who are accordingly 
held together only by an abstract and arbitrary will of increasingly mon- 
strous proportions” (PR 357). 

This radical omission of intentionality from Roman law functioned as 
the source of Hegel’s critique of legal formalism in his own day. Because 
of the absence of particularity in the person, the legal categories were “life- 
less” (PS 477) and a “flight from the actual world” (PS 479). The legal per- 
son was a “sheer empty unit” (PS 480). Hegel is not going to leave the hu- 
man subject stuck in such an abstract personhood. To call a human being 
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a “person” is “an expression of contempt” (PS 480). Any “community” of 
empty units is a single formality whose rulers, such as Tiberius (14-37 C.E.) 
or Nero (54-68 C.E.), would identify social reality with the empty forms 
and thereby reinforce a “titanic self-consciousness that thinks of itself as 
being an actual living god” (PS 481). 


9. THE PERSON VS. THE SUBJECT 


This takes us to a further critical distinction that Hegel takes for granted: 
the person vs. the subject. In an undeveloped Sittlichkeit, such as tribal 
life or the polis, the member of the ethos identifies immediately with the 
shared institutions and customs without the mediation of concepts. Be- 
cause the tribal member or citizen of the polis did not feel separate from 
customs and institutions, she or he was not a subject. Nor did she or he 
consider her or his immediacy separate from objects of nature. The subject 
enters into philosophy when the tribal members begin to feel autonomous 
from the shared customs and institutions of the ethos. Such separation 
suggests that there is a will. Roman law introduces such a sense of separa- 
tion of the individual from universals of the ethos. However, the separa- 
tion occurs in terms of the abstract indeterminate universals of the state. 
The person is defined by legal status. Social-cultural contingency is alien 
to the Roman sense of a person (PS 482). Before Roman law considers a 
human being free, the being must be recognized as a legal person. As Paul 
exclaimed when he was about to be crucified: Romanus sum civis (“I am a 
Roman citizen”). As a Roman citizen, Paul possessed a legal status that 
differentiated his abstract personhood from other intentional subjects— 
slaves, foreigners, migrant workers—solely on the basis of legal status.*° 
The legal person, like Paul, is equal with all other persons precisely be- 
cause of the absence of contingent, context-specific content in a “formal 
universality” (PR 35): the person is “a completely abstract ‘P in which all 
concrete limitation and validity are negated and invalidated” (PR 35R). 
Roman law is a formal justice, for an intentional subject is masked by 
the abstract person.*! The person characterizes an “empty understanding 
which mistakes this abstraction and obligation of its own for the real and 
the rational” (PR 200R). Hegel characterizes Stoicism with such an empty 
formalism. Stoicism dominated the philosophy in the classical period of 
Roman law (PS 477). When Hegel refers to one’s “personality,” he does 
not intend the human subject with a biography who experiences joy and 
suffering. He intends the indeterminate persons which, being abstract and 
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empty of social relationships, are reified from the intentional subject. We 
can respect other persons and, at the same time, remain indifferent to the 
other’s feelings, biography, or particularities (PR 49). 

This empty person “is essentially different from the subject, for the 
subject is only the possibility of personality, since any living thing what- 
ever is a subject” (PR 35A). When the subject interprets an external object, 
she or he has had context-specific experiences which she or he brings into 
the object. She or he embodies the object with her or his prejudgments 
and expectations. The latter have been experienced. Such prejudgments 
and expectations draw from the subject who is of a certain age, height, 
family, and personal biography, sitting in his room with diverse particu- 
lar biological and personality traits. Such factors are abstracted from the 
contingent human being when the latter becomes a person. The subject 
is embodied with particulars. Her or his particulars need satisfaction (PR 
124R). Each subject has a conscience with feelings of duty. Each subject 
differs in terms of intelligence, capabilities, Bildung, and other criteria of 
evaluation. The subject has the potential of becoming a person. The in- 
stitutions recognize the intentional subject as a person. A person is equal 
with another person precisely because of the absence of the embodiment of 
content in the concept of the abstract person in contingent circumstances 
(PR 35). To the extent that the philosopher or judge associates legal exis- 
tence with such persons to the exclusion of subjects, one addresses “pure 
phantasm[s]” (PM 6R). 


10. ACTUALITY 


The reification of personhood from subjectivity raises a further term in 
Hegel’s vocabulary: actuality (Wirklichkeit). When one uses the term actual 
in ordinary discourse today, it is juxtaposed with “oughts.” And so, the 
legal official claims to base a legal decision or to interpret a decision as if 
it were grounded in the facts of a case. So too, the legal pedagogue is no 
doubt familiar with the student’s exclamation that she or he needs to take 
“practical” courses in order to be prepared for the real world. Even “law 
and society” scholarship not infrequently considers the empirical social 
relationships as if they were observable facts. Hegel would reject each of 
these approaches in their infinite variety as constitutive of actuality. As 
Hegel explains, the mere arbitrary will, presupposed in empiricism and 
transcendental legal legitimacy, “remains infected with the conceit that, 
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had it so pleased, it could also have decided in favor of something else” 
(EL 143A). All immediacies have the germ of something else. And this 
“something else” is immanent in the act of thinking. The legitimacy of 
the universals within and between individuals in the act of thinking rests 
within experience as self-consciousness (EL 41). 

Actuality, for Hegel, concerns the extent to which shared universals are 
institutionalized in terms of the recognition of the thinking act that deter- 
mines the self. The role of the legal philosopher is to observe whether indi- 
viduals share such an actuality and, if so, how they do so in any structure 
of consciousness in any ethos of any epoch. The key to actuality is the ex- 
tent to which one individual recognizes the stranger as a self-determining 
subject in a self-consciousness. This takes the philosopher to observe the 
character of the ethos in which the individual is situated (the family, civil 
society, the organic state, or the various ethé of the international legal or- 
der). What role does the individual play in such an ethos? How do in- 
dividuals socially recognize each other? Do they recognize each other as 
members of the same ethos? Do they recognize each other in their actions? 
How is subjectivity manifested? What social associations inculcate the so- 
cial identity of the individual with the social ethos? Do objective external 
things mirror the self-determined choices of the subject? Is it possible for 
the subject to be reconciled or bonded with the outer world? 

These questions address how the observed consciousness relates to 
objectivity. Once the philosopher observes how an individual recognizes 
another in an ethos, the philosopher begins the task of examining the ethi- 
cality of the ethos (Séttlichkeit). This latter inquiry focuses upon the social 
content of rules and institutional practices. What “social content” signifies, 
in turn, is not some external, independent particular but the reciprocal rec- 
ognition between strangers through the medium of shared universals such 
as legislatures, courts, and their posited rules (concepts) in the ethos (EL 
74) Because Hegel locates knowledge in appearance (phenomena), exis- 
tence is appearance (EL 131). Thus, the immediacy which generates the act 
of thinking is only a semblance of appearance; it is not a self-supporting 
and independent external grounding of the act of thinking (EL 131A). Ap- 
pearance has immediacy in the subject’s own consciousness. Accordingly, 
appearance contains possibilities within appearance (EL 143A). That is, 
immediacy is not equivalent to actuality because immediacy only has pos- 
sibility, not the fulfillment of such possibilities. 

Actuality lies immanent within the act of thinking in consciousness. 
If the philosopher can recognize the universals of her or his ethos and 
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then identify how the individual recognizes others in the ethos through 
shared universals, she or he is a philosopher of actuality. Possibilities be- 
come actualized in an institutional world and in social relationships be- 
tween strangers. And the role of the philosopher is to study possibilities as 
manifested in the content of posited rules, statutes, regulations, doctrines, 
and institutions. 


Il. THE CONCEPT 


This leads to another distinction that one needs to grasp before joining 
into the movements of philosophical consciousness. Hegel makes a dis- 
tinction between a particular idea (or concept) and the Concept as such, 
sometimes translated as the Idea (Idee). A particular idea or concept relates 
to the method of reasoning, associated with much constitutional analysis 
today, that Hegel calls Verstand. When universals unify with particularity 
and when the philosopher has returned full circle to the individual’s act of 
thinking, we become aware of the Concept. The Concept is not “something 
far away and beyond” (EL 213A) nor a “law beyond law” of a universal legal 
order implicit in a narrative structure, to use Ronald Dworkin’s pivotal 
notion in the final chapter in Law’s Empire.” Rather, the Concept signifies 
how a self-determined thinking embodies concepts through movements of 
implied experienced structures of legal consciousness. The Concept incor- 
porates all prior structures of legal consciousness through time. 

The big question that Philosophy of Right, Encyclopaedia Logic, and Sci- 
ence of Logic address for lawyers and students of law today is “how is it 
possible no longer to consider rules, principles and institutions as units in 
an intellectualized world and further, to link such rules and institutions to 
concrete experiences of phenomena?” This will be considered in Chapter 3 
when I elaborate Hegel’s approach to legal reasoning. For now, it suffices 
to say that the subject is free if the social relationship nested in the content 
of rules is not external to the subject but immanent in the very movement 
of the subject’s act of thinking. The legal philosopher thinks about think- 
ing. The Concept, as the whole process of the movements of conscious- 
ness, is an én itself and, at the same time, for the subject. Freedom rests in 
the Concept. In freie Wille, der den freien Willen will (“The abstract concept 
of the Idea of the will is in general the free will which wills the free will,” PR 
27). Since the reconciliation of universals with particularity produces a free 
will (PR 31), the Concept constitutes freedom. 
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I2. THE LIVING GOOD 


In the rights-conscious Anglo-American philosophy and culture today, it 
is difficult to entertain that there could be a sense of legality that does not 
Privilege individual rights or some external intrinsic value such as social 
welfare. Deontology and utilitarianism are the traditions which general 
jurisprudence generally presupposes today. There is an alternative view of 
the identity of law, though. This hangs upon Hegel’s special sense of the 
living Good. The Good is considered intrinsic (as opposed to instrumen- 
tal) in that it is valued in and for itself. As Aristotle explains, “[i]f, then, 
there is some end of things we do, which we desire for its own sake (every- 
thing else being desired for the sake of this), and if we do not choose every- 
thing for the sake of something else (for at that rate the process would go 
on to infinity, so that our desire would be empty and vain), clearly this 
must be the good and the chief good” (Ethics 1094.a19-20). If we could ac- 
cess such an intrinsic Good and if the Good were constituted from move- 
ments in self-consciousness, Hegel argues, we would be free. We would 
be free, that is, if the intrinsic Good were a structure of consciousness in 
an ethos through experienced time (PR 34A). The Good would be in- 
ternal to the act of thinking. The Good would thereby be alive because 
thinking would be immanent in human experience: “[e]thical life is the 
Idea of freedom as the living good which has its knowledge and volition in 
self-consciousness” (PR 142). I fulfill or particularize the Good as I be- 
come self-conscious (PR 133A). The movement of consciousness lifts the 
individual as a member of a family or tribe from immediacy in the fam- 
ily/tribe to thinking in social actuality.*? The Good is thereby nested in 
social relationships. Virtuous actions must not be isolated from an ethos 
(PR 1s0R). Alienation is overcome if objectivity and the self-consciousness 
are reconciled as a unity (PR 147). 

It is apparent that one’s reading of Hegel is misdirected if one locates 
Hegel’s legal philosophy with reference to the leading legal philosophers 
of today. Alasdair McIntyre once urged us, for example, to return to a 
virtue sense of ethics.** Michael Sandel’s Liberalism and the Limits of Jus- 
tice focused upon the clash between a rights-based and a good-directed 
legal philosophy.** Ronald Dworkin too has privileged collective virtue, 
although he excludes the ethos as well as the consideration of the social 
relations presupposed in the ethos from a study of legitimacy. Joseph Raz 
has drawn from an Aristotelian idea of the Good to elaborate a theory of 
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legal reasoning.“ Raz systematically critiques Dworkin’s theory of rights 
from such a teleological standpoint.*” The problem with these approaches 
to legal philosophy is that the contemporary focus upon virtue or rights or 
the Good are external presuppositions that precede any thinking about the 
act of thinking. Such presuppositions are external to human experience by 
which Hegel means “self-consciousness.” Such an external foundation of 
legality is arbitrary by virtue of its externality to consciousness. 

Most importantly, the external foundation of legitimacy as exempli- 
fied above lops off the experience of time-consciousness from legal phi- 
losophy. Objectivity must be understood and justified in the context of 
time-consciousness. This experience of time is hardly a historicist project. 
As Hegel points out early in Philosophy of Right, historicism need only “con- 
sider the emergence and determination of right as they appear in time” (PR 
3R). This is “a purely historical task.” Instead, what is necessary is that the 
philosopher examine the content of the experience of time-consciousness. 
Such an inquiry would connect philosophy to the actuality of the relation- 
ships amongst strangers.** The philosopher plays a role in the retrieval of 
time-consciousness in such an ethos (PR 150R). 


CHAPTER TWO 


Hegels Problematic 


Hegel has a problematic that he is determined to overcome. The problem- 
atic infuses his lectures and each movement in his overall legal philosophy. 
The kernel to his problematic rests in his characterization of antiquity and 
of modernity. With modernity, the individual member of an ethos begins 
to think. Once the individual thinks, she or he becomes aware of her or his 
autonomy from the objectivity of nature. She or he also becomes aware of 
her or his own role in the construction of objectivity, only in this case the 
objectivity mediates between the individual and nature. The question that 
this subtle emergence of a self-conscious being in an ethos poses in legal 
philosophy is “why would such a thinking being be bound to the laws 
nested in objectivity if the individual were separate from the objectivity?” 

The observed individual of antiquity was bound to Moira (Fate), na- 
ture, or customs as if they were uncontrolled and uncontrollable by hu- 
man action. There was no subject and no object as a result of the imme- 
diacy. Such an immediate identity with objectivity, according to Hegel, 
characterized the early Greek tribes, the polis, and the pre-European tribes 
of North America. In a tribe, the tribal member felt immediate with the 
shared universals as if there were no mediating concept between the mem- 
ber and universals. Hart describes the undeveloped Sittlichkeit as “a small 
community closely knit by ties of kinship, common sentiment, and belief, 
and placed in a stable environment” where members live in a regime of 
“unofficial rules.”! Although he does not offer a single example of an an- 
thropological study establishing this characterization, Hart advises that 
“there are many studies of primitive communities which . . . depict in de- 
tail the life of [such] a society.”? 
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In contrast, the observed individual of modernity possesses a self- 
conscious drive to think as autonomous from objectivity. When a tribal 
member begins to think about concepts that represent what the member 
of a tribe or polis has taken for granted as objective, she or he becomes au- 
tonomous from objectivity. That separation from objectivity privileges the 
individual’s will to know the objective world. What had been considered 
an uncontrolled and uncontrollable objectivity in a tribal legal culture is 
now willed internal to the individual’s consciousness. As long as institu- 
tions, posited laws, and other examples of objectivity remained external to 
the individua!’s consciousness, the individual remained unfree. The fun- 
damental philosophic problem did not arise from “what is a unit of the 
state-centric legal order—a custom or rule or principle or policy?” Rather, 
the fundamental problem was that of legitimacy: “why would a thinking 
individual, no longer deferential to tradition, be bound to the laws of a 
state-centric legal order?” 

Hegel’s response to this question is, at one level, that a state-centric 
legal order could manifest the institutionalization of self-consciousness if 
the individual felt at home with the institutions and its posited laws. In 
order to feel at home with such laws, the institutions and laws would have 
to be the product of the individual’s own act of thinking. The challenge for 
Hegel, then, is to elaborate a philosophy that reconciles objectivity with 
such an act of thinking so that objectivity will no longer constrain the in- 
dividual’s freedom. For the individual will recognize her- or himself in the 
objectivity that she or he has willed internal to her or his consciousness. 
The observed individual will thereby have “progressed” a great distance 
from the customs of the tribe and polis with which the member of the 
ethos had felt immediately at one. Although immediacy characterized the 
relation of a citizen with the polis, the relation of tribal members to tribal 
customs better exemplifies such immediate identity for reasons that will 
become apparent in a moment. 

Tension permeates the subtle emergence of a thinking being from a 
stateless society such as a tribe. The tribal member, who has felt immediate 
with customs, is juxtaposed with the thinking being whose concepts me- 
diate between the knower (of concepts) and the objectivity that has here- 
tofore been considered uncontrollable. Such objectivity had, for millennia, 
been attributed to nature. Without journeying through an act of think- 
ing, human beings, resembling animals in this respect, acted from appe- 
tites. Concepts, then, offer the opportunity for the thinking individual 
to escape from the constraints of nature. Thinking dissolves the tension 
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between the individual’s felt immediacy with objectivity on the one hand 
and the external objectivity as an 77 itself: But the question remains: “why 
would a thinking being still feel obligated to obey objectivity if the indi- 
vidual no longer identifies with it?” 

This chapter will address Hegel’s problematic. First, I shall explicate 
Hegel’s notion of a prehistorical or prelegal stateless ethos. Hegel privi- 
leges two factors: the similarity of the natural being with an animal and 
the characteristics of the barbarian. Second, I shall isolate Hegel’s hierar- 
chy of societies. In this context, Hegel identifies various levels of barba- 
rism, he elaborates the nature of legal consciousness in a barbaric society, 
and he emphasizes how progress materializes in civilization. Third, I shall 
connect Hegel’s notion of civilization to the legitimacy of a modern le- 
gal order. Fourth, I shall historically contextualize the problematic in the 
troubled stateless condition of Germany in his own times. Finally, I shall 
elaborate why Hegel recognizes the modern state-centric legal order as the 
highest form of civilization. 


I. THE LEGAL ORDER OF TRIBAL SOCIETY 


Hegel begins his analysis of legitimacy by postulating a stateless society. The 
member of a stateless society feels immediate with objectivity as manifested 
by tribal customs. Concepts do not intercede at this point. The member 
feels so immediate with objectivity that objectivity seems uncontrollable 
and uncontrolled. Fate (Moira) and nature are usually considered constitu- 
tive of objectivity. Slowly, as the tribal member becomes self-conscious that 
she or he is separate from the tribe’s customs, she or he begins to think on 
her or his own. The individual’s concepts intercede between the individual 
and the objectivity. Personhood, property, contract, and crime exemplify 
such concepts. Although the philosopher is conscious of the mediation by 
concepts, the observed individual is not yet conscious that the concepts are 
the products of her or his own thinking. They are concepts with which one 
feels immediately bonded as one did with Motra or nature or customs. Such 
concepts are believed to constitute legal reality. As Gadamer puts it, those 
universals are “not appearance as opposed to reality but rather appearance as 
the real itself”? There is no representation or picture thought that mediates 
the individual’s will vis-a-vis external things of nature. When the observed 
individual begins to represent objects, she or he leaves the felt oneness with 
the tribal customs and instead represents the customs as concepts. 
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a) The Animal and the Human 


Hegel has two distinctions in his mind when he contrasts a stateless so- 
ciety from a state-centric legal order.* First, throughout his works, Hegel 
distinguishes the physical from the spiritual. Animals are driven by physi- 
cal needs and human beings by spiritual needs (PR 11A, 190A; PH 39, 49). 
Hegel explains the difference early in Philosophy of Right: 


[t]he animal, too, has drives, desires, and inclinations, but it has no will and 
must obey its drive if nothing external prevents it. But the human being, as 
wholly determinate, stands above his drives and can determine and posit them 
as his own. The drive is part of nature, but to posit it in this “I” depends upon 
my will, which therefore cannot appeal to the fact that the drive is grounded 
in nature. (PR 11A) 


The appetites of the animal are unmediated by thinking. Its appetites are 
unlimited. The only constraint upon the animal’s behavior is nature. The 
human being is driven to know objectivity as mediated by concepts: “[i]t 
is a trivial commonplace that man is distinguished from the animals by his 
ability to think, yet this is something which is often forgotten” (PH 39). 
The absence of mediating concepts guarantees that an animal has limited 
means to satisfy its needs and appetites. And yet, its physical needs are 
unlimited because no concepts constrain its behavior. As a consequence, 
“savagery and unfreedom” characterize the animal (PR 194R). 

As with the Epicureans and Roman Stoics,* Hegel likens human be- 
ings to animals when they lack a thinking capacity: 


[t]he natural man, who is determined only by his drives, is not at home with 
himself; however self-willed he may be, the content of his willing and opining is 
not his own, and his freedom is only a formal one. When I think, I give up my 
subjective particularity, sink myself in the matter, let thought follow its own 
course; and I think badly whenever I add something of my own. (EL 24A2) 


So, for example, an “imbecile” is considered an animal if she or he com- 
mits a crime during a fit of rage. She or he must be treated as if an animal 
(1817/18 W105). If the imbecile were a rational being, she or he would think 
with concepts. One such concept might be a crime. The imbecile does 
not know that she or he shares such a concept by virtue of the imbecility. 
When a German attempted to assassinate Napoleon in 1809, for example, 
the assailant could not acknowledge the relation of his act to a shared uni- 
versal such as “thou shalt not kill.” Accordingly, the assailant was stuck in 
a prethinking condition (1824/25 W117). The “lowest” form of human be- 
ing feels immediate with the objectivity as if no other human beings exist 
independent of the objectivity (PH 49, so). 
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When the tribal member begins to think about objectivity, her or his 
appetites are left behind (PR 190). Instead of positing her or his appetites 
(which are, after all, arbitrary), the individual reflects about concepts that 
represent objects of nature. The reflection liberates the individual from 
natural needs to spiritual needs (PR 194). When the concept’s content is 
particularized with reference to a context-specific social relationship with 
a stranger, the mediation between knower and objectivity transforms 
consciousness into a social relationship with strangers (PR 192). Hegel de- 
scribes the transformation in this way: “[a}fter the creation of the natural 
universe, man appears on the scene as the antithesis of nature; he is the be- 
ing who raises himself up into a second world” (PH 44). The second world 
is a spiritual realm where consciousness seeks knowledge of objectivity as 
if its own determination (PR 194R). 

Hegel adds that the ultimate end of thinking (and, therefore, of the telos 
of the human being) is to render the human being self-sufficient. This will 
be so to the extent that one thinks about objects as if the objects were one’s 
own: “[b]ut man has knowledge of himself, and this distinguishes him 
from animals. He is a thinking being [his emphasis]” (PH 49). By think- 
ing about concepts, the human being controls externalities as elements of 
her or his consciousness. One knows oneself through the consciousness 
of the objects. If one is self-sufficient, one no longer depends on external 
things of nature. Conversely, if dependent upon external constraints, one 
is unfree. If one is unaware that one has the capacity to be free through 
thinking, one is a natural being (PH 48). 

Spirit enters this self-consciousness because spirit drives the human be- 
ing to overcome immediacy. This spirit thereby distinguishes the human 
being as opposed to an animal, When the human being thinks, she or he 
turns inward into her or his consciousness, unlike an animal. Since the 
animal immediately identifies with the external world, the animal lacks 
spirit. The whole of history, according to Hegel, represents this drive of 
humans to leave the natural condition of animals. 


b) Who Is a Barbarian? 


We are now in a position to understand why Hegel considers so many 
peoples on the globe as barbaric (in his day as well as, if he were with us 
today, he would consider such in our own times). The Greek word for 
barbarian connoted someone who “babbles.” If one were not a Greek, one 
was a barbarian. The Greeks were highly cultivated, according to Hegel, 
and so they believed in an “absolute gulf” between themselves and the 
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barbarians (EL 163A1). Except for Socrates, the members of the Greek polis 
lacked the drive to recognize themselves as the authors of objectivity (PH 
79). Barbarians, conceived contemporaneous with Hegel, carry on this ab- 
sence of self-consciousness. They therefore lack any personal responsibility 
of the harm they may cause to others’ feelings or body (1822/23 W151). They 
do not act morally, that is. Barbarians are driven by biological motives (PR 
211A). The barbarian lacks a sense of blameworthiness and even any sense 
of right or wrong: “among uncultured peoples a crudeness still rules over 
the concept of right and wrong. There is no consciousness of the extent 
to which my use of my property may be detrimental to others . .. Among 
us, the health of others is a more important right than is the running of a 
business” (1824/25 W 177). The barbarian lacks a sense of morality because 
the barbarian, immediately bonded with the tribe’s universals, does not 
recognize other human beings as separate from any shared ethos. Knowl- 
edge involves concepts, the very substance that barbarians lack. Their de- 
cisions and actions, therefore, are arbitrary, violent, blind and irrational, 
formless, deferential to heroes, and punishable by revenge. 

Revenge, not the punishment associated with the state, characterizes 
the consequence of harm caused by a barbarian. Revenge is motivated from 
the deep immediacy felt by the individual harmed towards the act of harm. 
Revenge is “undying, as with the Arabs, where it can be suppressed only 
by superior force or by the impossibility of putting it into effect” (PR 102). 
Punishment defers to concepts (1817/18 48. 57-58). As such, punishment re- 
quires reflection. Even individuals in a modern society, Hegel complains, 
mimic the days past of barbarism because they sometimes act from “de- 
light in rationalization and fault-finding because it is easy to find fault, 
though [it is] hard to recognize the good and its inner necessity [from 
within the individual’s consciousness of itself]” (1822/23 W198). Since his- 
tory, law, and justice take form when human beings begin to think, Hegel 
excludes barbarism from world history, legality, and justice (PH 81), just as 
Hart excludes the tribal society of Rex I from legal philosophy as prelegal 
and just as Giorgio Agamben (1942-) excludes what is not state centric as 
“chaos.”” Indeed, both Hart and Agamben are oblivious to the possibility 
that a tribal culture can be ordered! and, indeed, that the “prelegal” bodily 
and ritualistic character to a prelegal tribal culture is continued and con- 
cealed in the formalism of legal reasoning.’ 

Hegel adds a further insight about the difference between barbarians 
and thinkers. Thinking is active. When thinking is particularized, the 
thinking involves action. When I think, I am actively doing something. 
My will thereby actively brings the external passive things into my con- 
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sciousness as thoughts (PR 113). By virtue of my will, I realize that I am 
separate from such things. The natural being, stuck in immediacy, is in- 
active. The objective world of nature and of the gods and goddesses is be- 
yond the control of the natural body. The natural being is acted on, to use 
Spinoza’s term.’ The barbarian is mild, passive, humble, and possesses an 
“obsequious submissiveness” even in the face of “degradation” (PH 164). 
This active character to my willing is entirely absent in a barbarian, accord- 
ing to Hegel. 

Such a passive life is characterized, Hegel claims, by the aboriginal 
peoples of the Americas, especially South America. Hegel describes the 
peoples as “physically and spiritually impotent . . . Even the animals show 
the same inferiority as the human being” (PH 163). Hegel describes them 
as “culturally inferior nations” (PH 163) and “obviously unintelligent 
individuals with little capacity for education” (PH 164). The aboriginal 
peoples exhibit “mildness and passivity, [and] humility and obsequious 
submissiveness towards a Creole, and even more towards a European” 
(PH 164). Hegel clearly considers the aboriginal peoples as lacking any 
self-consciousness and, thus, “it will be a long time before the Europeans 
can succeed in instilling any feelings of independence in them” (PH 14). 
“Their inferiority in all respects, even in statute, can be seen in every par- 
ticular,” Hegel continues, “for they still live in a natural state of lawlessness 
and savagery.” In addition to being like animals, they are “like unenlight- 
ened children, living from one day to the next, and untouched by higher 
thoughts and aspirations” (PH 16s). The indigenous populace of Spanish 
and Portuguese colonies experience the ultimate degradation of passivity 
by succumbing to slavery. Further, they lack a “communal existence with- 
out which no state can exist” (PH 16s). Without a centralized institutional 
structure to bring order, the indigenous peoples are “savage hordes.”!! 

In contrast, the European settlers carry “the advantages of civiliza- 
tion” when they journey to the Americas, Africa, or Asia. The most im- 
portant advantage of civilization is said to be the desire of the settlers to 
determine themselves as self-conscious beings. A terra nullius is believed 
to characterize North and South America (despite the fact that over eleven 
million aboriginal peoples inhabited North America alone when the Eu- 
ropeans began to settle the continent). “America has a long way to go,” 
Hegel claims, because of the absence of a centralized form of government, 
courts, written laws, institutions, police and other examples of a state (PH 
168). Once a state structure takes hold in North America even slavery will 
be a mere “stage in the progress away from the purely fragmented sensuous 
existence, a phase in man’s education, and an aspect of the process whereby 
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he gradually attains a higher ethical existence and a corresponding degree 
of culture” (PH 184). 

Hegel’s attitude towards the Americas reflects his consistent hierarchy 
of societies. The hierarchy is based upon the extent to which individual 
members, in Hegel’s opinion, self-consciously think through their shared 
institutions. At the low end of the hierarchy of prehistorical societies, there 
are “barbarian hordes.” Law and justice cannot exist there, according to 
Hegel. Law and justice are only possible with “civilised nations” (PH 124). 


2. THE HIERARCHY OF SOCIETIES 


Once Hegel hinges his theory of law upon the difference between a passive 
animal and an inward-looking thinking subject, we are left with a series 
of questions. Throughout Hegel’s Philosophy of Right and his Introduction 
to the Philosophy of World History, Hegel contrasts civilization with the “sav- 
age,” “barbaric,” “primitive” “hordes.”!? There are two related traits of 
such hordes. First, the savage hordes lack a state. Second, they lack self- 
reflection. Barbarians are passive, lack intellectual curiosity, are unfamiliar 
with formal education, and are driven by their biological appetites. The 
barbarian is said to be dull, open to “solitary brooding,” clumsy, not in 
control of his actions, and driven by habit (PR 197A). In his 1819/20 lec- 
tures Hegel even describes “savages” as lazy. Even “primitive Germans” 
are said to spend their time “lying on bearskins” (1819/20 W156). 

But why would a thinking being desire to escape from animalistic bar- 
barism? How does the animal-human dichotomy work into Hegel’s idea 
of a civilized society and, in turn, into his legal philosophy? And how is 
his view of civilization related to his legal philosophy? Indeed, why does 
Hegel begin his legal philosophy about the state-centric legal order with a 
stateless condition? 


a) Levels of Barbarism 


By studying a society in terms of the level of development of self- 
consciousness, Hegel believes that he can hierarchize barbaric societies 
(PH 122-23). At the lowest end of the hierarchy, there are Africans who live 
“in a completely barbarous condition” of a “primeval and completely natu- 
ral state” where “man exists in his natural savagery” not unlike a dog (PH 
177).? Living “outside the sphere of culture,” African history “precedes 
culture and development.” Aboriginal peoples of the Americas also occupy 
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the lowest rank in Hegel’s social hierarchy (PH 164-71). Hegel also locates 
the Mongols and Arabs at the bottom of the social hierarchy because they 
live a nomadic life (PH 156) and destroy institutions with no desire to re- 
place them.!* Hegel characterizes the Mongolians as driven by animal-like 
appetites. In contrast, the Teutonic barbarians, who invaded Rome, lived 
on a “higher” form of barbarism because they did not wish to destroy the 
Roman institutional structure. Along with the Arabs and Mongols, Hegel 
locates the Greeks, Romans, and Chinese at the lower rung of social hier- 
archy (PH 120-21, 134-35). Because the Orientals, for example, are “patri- 
archal,” they lacked self-consciousness. The Chinese lacked institutional 
avenues for consent to posited laws. They also lacked any sense of freedom. 
As noted earlier, the ancient Greeks (except for Socrates) epitomized the 
identity of immediacy with objectivity. 

The common phenomenon of a barbarian was the failure of a barbar- 
ian to recognize the barbarian’s own role in the construction of what she 
or he eventually conceived as objectivity (PH 137-39, 79, 81). This failure 
likened the barbarians to animals. More generally, “[e]ven at the present 
time, we know of peoples which scarcely form a society, let alone a state, 
but which have long been known to exist” (PH 135). Unlike the Greek view, 
though, Hegel’s sense of a barbarian had the potential to become self- 
conscious. This potentiality was exhibited through various forms of eco- 
nomic and social relationships such as hunting, pastoral life, agriculture, 
and city dwelling. Each such social form institutionalized higher and more 
complex methods of gathering food (PR 351). 


b) The Legal Order of a Barbaric Society 


The legal consciousness of a society varied with the corresponding 
level of social development, according to Hegel. He isolated two forms of 
barbarism, for example. One is grounded in private revenge, and the other 
defers to shared concepts that are greater than the aggregate of private in- 
terests. The former lies at the bottom of the vertical hierarchy of barbaric 
societies. The second approaches civilization. In order to appreciate this 
social hierarchy, so prominent even today in the constitutional adjudica- 
tion about aboriginal customs in Canada, Australia, and New Zealand, 
and in the foreign policies of the industrial great powers, one needs to 
understand how radically different is the legal order of a barbaric society 
from that of a civilized one in Hegel’s view. 

For one thing, customs characterized the barbaric legal order. Customs 
were ingrained in the child’s upbringing through festive celebrations, 
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dances, and play.'® Social rituals exalted nature because of the control of 
natural events (droughts, desert storms, plagues, epidemics, and disease) 
over the survival of the tribe. Such a legal order of the tribe radically dif- 
fered from that of the polis.'* The zomos-physis binary arrived on the scene 
after the polis was formed.!” 

Second, the tribal members followed customary norms without think- 
ing about them. Hegel lectures in 1817/18 that “all simply did their duty, 
without moral consternation and without the vanity of claiming to know 
better. There was simple consciousness that the laws were” (1817/18 W126). 
There was a complete absence of self-consciousness about the separation of 
the tribal member from the customs (PR 211A). 

Third, prior to the historical rise of the polis, even the gods were con- 
trolled by the customs, better known as Fate or Moira.!® Moros, which 
meant “allotted part,” functioned as the dominant source of law in the 
Minoan (2000 B.C.E.) and Mycenian (1500 B.C.E.) cultures. Moira wreaked 
chaos if any god or human being exceeded its jurisdiction. Moira was all 
controlling of human and divine action.’ The tribal member did not feel 
separate from the shared customs. The tribal member recognized other 
individuals and social entities but not from moral duty: “the Greeks . . . 
acted on the basis of ethos; they were thus ethical without being moral,” 
Hegel asserts in later lectures (1824/25 W126). Such an amoral ethos clashed 
with the possibility that members of an ethos acted from duty. 

Finally, because the barbaric legal culture lacked the thinking individ- 
ual, there was also a lack of system and order to the customs. Antigone just 
went out, for example, and buried her brother’s body without wondering 
whether it was the right thing to do. The objectivity of nature in the prepolis 
culture existed “in a completely external and fragmented manner and conceal 
it [rationality] under the guise [Gestalt] of contingency” (PR 146R). 


c) Progress 


Civilization, justice, law, and philosophy arrive on the scene when the 
individual begins to think. Further, unlike the state of nature philosophers 
such as Thomas Hobbes (1588-1679), John Locke (1632-1704), and Rous- 
seau where the human subject leaps from the state of nature to civil society 
in an all-or-nothing way,”° the stateless society progresses from barbarism 
to higher levels of civilization before the individual leaps into civil society. 
More generally, one errs if one associates Hegel’s sense of statelessness with 
that of the “state of nature” legal philosophers: Grotius, Thomas Hobbes, 
Samuel Pufendorf (1632-94), John Locke, Rousseau, and Hegel’s English 
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contemporary, Jeremy Bentham (174.8-1832).”! First, the traditional “state of 
nature” theorics of law did not entertain the possibility that the human be- 
ing could develop self-consciousness in the state of nature (PR Pref. p. 13A). 
For Hegel, continuity characterizes the movement from barbaric into mod- 
ern societies. Hegel projects the Enlightenment possibility that even bar- 
barians and slaves have the possibility of subtly and slowly separating from 
their ethos by gaining a consciousness of an “inner self [that] always tells 
him how things ought to be, and he finds within himself the confirmation 
or repudiation of what is accepted as valid” (PR Pref. p. 13A). 

As a further difference between Hegel’s stateless society and that of 
the state of nature philosophies, Hegel concludes at an early stage of his 
thinking that the social contract of the “state of nature” philosophies pre- 
supposed the desired outcome (NL 65). Instead, for Hegel, the outcome is 
socially and historically contingent. Non-state-centric social relations have 
not only been possible but have been the norm until the modern epoch. 

Hegel’s sense of statelessness differs from the state of nature philoso- 
phers for three further reasons. First, in contrast with Hobbes,”* Hegel 
equips the individual in a stateless society with a language and reason. 
Second, Rousseau, like Lucretius (5/1 B.C.E.—65 C.E.),”3 had considered the 
individual free in the very “natural” condition that Hegel associates with 
barbarism and unfrecdom. As Rousseau wrote, “[m]an was born free [in 
a state of nature], and everywhere [in civil society] he is in chains.”*4 The 
state represents a continuous movement from the tribal member’s imme- 
diacy with the Fate, nature, and tribal customs to higher and higher forms 
of individual self-consciousness. Self-consciousness reaches a high point 
(though not the final point) with an organic constitution, a phenomenon 
examined in Chapter 9. Hegel contextualizes legal legitimacy in a socially 
and historically contingent ethos rather than in the abstraction of indi- 
viduals from such an ethos. Such an individual would not be satisfied by 
a ruler with an arbitrary will. Third, in contrast with state of nature phi- 
losophers, Hegel identifies two shapes or forms of a state: the external and 
the immanent state (PR 182). I shall examine these two shapes in Chap- 
ters 8 and 9. 

At this point, Hegel builds a sense of social progress into his legal phi- 
losophy: “[i]t is important that we should recognise that the development 
of the spirit is a form of progress” (PH 125). Hegel continually writes about 
“development,” “gradual progression,” “progress,” “a higher plane,” and 
“culturally inferior nations” in Philosophy of Right and Introduction to the 
Philosophy of History. Progress is “immanent”: it is not posited “out there” 
by some law reform commission study (PH 131). Progress begins with the 
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savage hordes driven by animalistic instincts and ends. Progress is organic- 
like growth. For there to be progress, one can only understand the early 
stages of something in the light of something more developed. A hierarchy 
of societies is thereby built into Hegel’s notion of progress. Further, any 
society at the lower end of the hierarchy will be able to develop into a stage 
at the higher end. 

Why, then, does Hegel describe a state as a higher level of civilization 
than a clan or tribe or family? First, a clan or tribe or family, even if con- 
sidered a “people,” is “an indeterminate abstraction” (PR 279). Second, 
the formless mass constitutes lawlessness (PR 278R, 279A) or destruction 
(PR 302A). A tyranny or despotism, for example, is a “formless mass” that 
opposes all organized structure (PR 302A, 278A). Courts, government, a 
legislature, public authorities, and a bureaucracy mark such an organiza- 
tion (PR 279R). Without a centralized structure or organization, the mass 
cannot attain its interests in an orderly manner. The consequence is that 
“the masses will always express themselves in a barbarous manner” (PR 
302R). For “the many as single individuals—and this is a favourite interpre- 
tation of [the term] ‘the people’—do not live together, but only as a crowd, 
i.e. a formless mass whose movement and activity can consequently be ele- 
mental, irrational, barbarous, and terrifying” (PR 303R). The condition 
of “the many,” Hegel says, hangs in the air over “the abstract individuality 
of arbitrary will and opinion, and is thus grounded only in contingency 
rather than on a foundation which is stable and legitimate [berechtigt] in and 
for itself” (PR 303). 

One can now appreciate that when Hegel cautions that “the owl of Mi- 
nerva begins its flight only with the onset of dusk” (PR Pref. 23), legal phi- 
losophy is no exception. The observing philosopher must retrospectively 
read how the social relationships inside a society have evolved to the pres- 
ent day. Only the civilized society is conscious of the difference between 
the lower and higher level of development. If a nation is recognized as a 
sovereign state, the nation has progressed toward a higher-ordered level 
of civilization (PR 351). Nations are treated as barbaric if they are “less ad- 
vanced” than the higher order societies. Since customs share the immedi- 
acy that characterizes the natural being, customs manifest a lower stage of 
progress while mediating representations characterize a higher legal order 
(PR 349, 359). The role of legal philosophy is to recognize the stage of civi- 
lization that the legal consciousness of a particular society presupposes. 

This historical progress towards higher and higher levels of self- 
consciousness, not the sovereign state per se, marks the “conquering 
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march of the world spirit” (PH 63). Such a spirit expresses “the divine pro- 
cess which is a graduated progression” (PH 64). Hegel also describes the 
progress as the “march of God” (PR 258A). Why does progress share this 
divinelike character? Because the immanent invisible drive to become self- 
conscious generates progress, the social hierarchy has an inevitability about 
it (PH 90). At the same time, manifestations of the divine are continually 
changing (PR 152). Hegel has in mind here Socrates’ own attention to the 
daemonic drive as the generative origin of his interminable effort to be- 
come self-conscious. 

As I argue in Chapters 8 through 10, the nation-state reflects just such a 
progress (PR 144A, PS 437, PH 94). Hegel describes the progress through 
levels of self-consciousness into a state in this manner: 


the nation’s highest impulse is to comprehend itself and to realise in every area 
of its existence the concept it has formed of itself. The most important element 
is neither that of physical need, whatever its nature may be, nor that of formal 
justice, but of thought and intelligence as such. Free, disinterested, dispassion- 
ate consciousness is the highest achievement of the nation, and the same of 
true art. (PH 112) 


The state is just one higher form of development from the natural forms 
of a “savage horde” (Mongols), restorative invaders (Teutonic barbarians 
of Rome), a tribe (Antigone’s), family (the nuclear family in civil society), 
despotism (Cicero’s Rome), and civil society (possessive individualism) 
(PH 137). The feudal! constitutions themselves lacked the form of a state. 
The feudal lord claimed title to land. The feudal lord exercised discretion 
uncontrolled by any transcending rule of law. The inhabitants followed 
manorial customs, however arbitrary their content. Self-consciousness car- 
ries “uncivilized” peoples to a higher level of civilization. And laws mark 
such a higher level. 

Finally, a state may “exist” in name only as in the case of a tyranny or 
despotism where there is neither the rule of law nor a bureaucratic orga- 
nization of state officials (PR 302A, 278R). With despotism, the arbitrary 
self-interest of the ruler, whether a monarch or the Volk, lies behind pos- 
ited laws. The ruled are “a destructive mass opposed to all organization.” 
Only a sovereign state possesses the possibility of the rule of law because of 
the absence of determinate concepts to allocate jurisdiction in a despotism 
(278R). Without a systemic order, Hegel continues in the latter passage, 
the individuals “will always express themselves in a barbarous manner.” 

The lower forms of social organization fail to give form to the ruled. A 
tribe, feudal principality, or tyrannical war lord who claims to represent a 
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“state,” each exemplifies a “formless mass” without the internal organiza- 
tion of governments, courts, public authorities, legislatures, and the like to 
be a state (PR 279R).?> Such stateless social entities rank at the lower end 
of the social hierarchy precisely because they lack a state. As Hegel writes, 
“[b]arbarians are governed by drives, customs [Sitten], and feelings, but 
they have no consciousness of these” (PR 211A). For there to be a state, 
there must be a constitution with a generally accepted legitimacy, a com- 
mon military, an organization of officials, and shared concepts whose con- 
tent recognizes reciprocal relationships. In addition, the state’s laws must 
be systematic (PR211A). There has to be a center—a term Hegel frequently 
uses to describe a state—determined by written laws vertically and hori- 
zontally linked to all offices and personnel of an organization.”* Hegel 
considers France as having such a center where, for example, the mayors 
of the smallest village are appointed by the central ministry.” Harm to 
the center of the legal order, this being the freedom of self-consciousness, 
harms the legitimacy of the social whole. Hegel lectures in 1824/25 that the 
civilized being becomes conscious that her or his acts may be detrimental 
to others (1824/25 W177). Without a center, stateless societies lack systemic 
and written laws (PR 211A). Further, they lack a “center” to social life (GC 
77). The state offers such a center. In this respect Hegel shares the constitu- 
tional perspective of the common-law lawyers of the early nineteenth cen- 
tury. Only sovereign states were recognized as states in the international 
legal order. States alone could claim absolute title of property to their ter- 
ritorial possessions (PR 260).78 Such states could also enter into treaties 
to which they consented to be bound. A tribal legal order was too inferior 
to civilization, as represented by the state, to enter into binding treaties.” 
Given the association of the state with civilization, the individual could 
harm the state as “the center,” independent of private harm caused to an- 
other individual. 


3. THE TELATION OF LEGALITY TO LEGITIMACY 
IN A CIVILIZED SOCIETY 


Hegel’s hierarchy of societies and his preoccupation with the relation of 
the individual vis-a-vis strangers in any society leads to several elements of 
his legal philosophy that we need to clarify at this point. 

First, the legitimacy of a legal order takes a turn when heroes replace 
private revenge. With private revenge, honor is defended in battle. There 
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is no sense of harm to the community as a whole. In the Trojan War, for 
example, Menelaus’s vanity in Homer’s Iliad is harmed when a foreign 
ruler abducts Helen, and Achilles’s vanity is harmed when his boyfriend 
is killed by Hector. Similarly, Polyneices seeks revenge against his brother, 
Eteocles, in Sophocles’ Antigone because Eteocles refused to give up the 
throne despite their agreement that the throne would be shared two years 
at a time. Because of the immediacy of the tribal member with the customs 
of the clan or tribe, an attack against the prestige of the tribal ruler is an 
attack against the very existence of the tribe. Legitimacy rests with the 
person of the ruler as represented by a symbol such as the spear in Wag- 
ner’s Gotterdammerung (1876).°° When Hagen causes treachery against 
Briinnhilde and Siegfried, Briinnhilde takes the spear in an act of per- 
sonal revenge at the end of Gétterdammerung. A society breaks from such 
a level of social development, however, when the leader, such as Alexander, 
Romulus, Caesar, Augustus, and Napoleon, is recognized as a hero (PR 
102R). Despite his own drive for power and prestige, the hero is conscious 
of the development of his society into a higher ranking on the hierarchy 
of civilized societies. Civilization is thereby advanced. Such occurs, for ex- 
ample, when the hero, such as Romulus or Augustus, founds a state. In 
the case of Napoleon, the hero lifts the feudal society into a state-centric 
civilization (PR 93A, 1822/23 W77-8).3! 

Second, although violence constitutes the origin of the state (PR 50)— 
a point that Walter Benjamin (1892-1940), Carl Schmitt, and Jacques Der- 
rida (1930-2004) develop? —the violence is displaced once the rule of law 
and the self-conscious posit of shared concepts characterize the legal or- 
der.?? The more that objectivity is the consequence of mediation through 
concepts, the more does a unit of legality displace the originary violence 
in the constitution of law: “(flor although the State may originate in vio- 
lence, it does not rest on it; violence, in producing the State, has brought 
into existence only what is justified in and for itself, namely, laws and a 
constitution” (PM 432).34 Contrary to Derrida, the interpretative act, for 
Hegel, is sanitized of violence. 

When the tribal member begins to reflect about the objectivity with 
which she or he has heretofore identified (as with nature, for example), 
however, the member withdraws into her- or himself and begins to dis- 
sociate from the objects with which she or he had felt immediate (PH 62). 
The member ceases to be a natural being who, animal-like, was driven by 
arbitrary appetites disguised as the objectivity of consciousness (PH 49). 
Such a natural being, according to Hegel, had lived a solipsistic life as if 
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she or he lacked any need for another individual to fulfill her or his appe- 
tites. When the individual begins to think, she or he thinks about concepts 
which mediate between the individual and what the individual had here- 
tofore taken as the uncontrollable objectivity of nature. The two moments 
of immediacy and mediation radically differ. This gap between immediacy 
and mediation permeates his theory of legal reasoning as I elaborate in 
Chapter 3, and his philosophy of substantive law as retrieved in Chapters 4 
to 10. In Encyclopaedia Logic, Hegel describes the gap as generated from “a 
thinking journey” that elevates thinking above the sensible with “the leap 
that is made into the supersensible when the sequences of the sensible are 
broken off, all this is thinking itself; this transition is only thinking” (EL 
soR). Such a leap characterizes the emergence of civilization from the tribal 
society. This is so much so that Hegel emphasizes that those societies that 
are characterized by immediacy (where objectivity is deemed. to be Fate, 
nature, Or unconscious customs) must be excluded from any philosophi- 
cal, historical, or legal inquiry (PH 12). Legal philosophy begins when a 
society has left the immediacy of tribal customs for the self-consciousness 
of humanly authored laws. Hegel considers the state as such an author. 

Each individual member of an ethos possesses the potential to grow in 
self-consciousness to the point that self-consciousness recognizes the know- 
er’s objects as her or his own. So too, progress emanates from the immediacy 
of the tribal legal culture to civilization where self-consciously posited laws 
and institutions manifest how individuals recognize each other inter se. 

Hegel’s explanation why immediacy characterizes the lowest form of 
social life is best understood, perhaps, in his explication of Antigone’s im- 
mediate identity with her unwritten tribal customs (PS 450; PR 166R; PH 
17, 94, 202-03). Although I shall also discuss immediacy as manifested 
in the “archaic family” in Chapter 7, Antigone’s example is important in 
this context because she acts as if there is no mediating knowledge be- 
tween herself and the objectivity of nature. Indeed, she feels so immediate 
with Moira that she does not consider herself bound to King Creon’s edict. 
When King Creon admonishes Antigone, “Did you know that this had 
been forbidden?” Antigone replies “I knew. I couldn’t help knowing. It 
was everywhere.” Creon exclaims, “And yet you dared to violate the laws?” 
Antigone then gives her great defense, reread by Aristotle as the basis of 
natural law (Rhetoric 1.13, 1.15): 


What laws? I never heard it was Zeus 

Who made that announcement. 

And it wasn’t justice either. The gods below 
Didn’t lay down this law for human use. 
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Antigone then continues that the human ruler, such as a king, never had the 


Power to trample the gods’ unfailing, 

And I never thought your announcements 

Could give you—a mere human being— 

Power to trample the gods’ unfailing, 

Unwritten laws. These laws weren’t made now 

Or yesterday. They live for all time, 

And no one knows when they came into the light. 
Sophocles’ Antigone, 1.450-58." 


Antigone’s sense of “what binds a law?” radically differs from King Creon’s. 

Unlike many a contemporary law student or professional law teacher, 
Antigone does not search her memory as to whether there is a rule that she 
ought to bury her brother’s body. She was not taught how to find a custom 
in a book or a classroom. She does not debate with her sister or anyone 
else as to whether the content of the custom is wise or just. Antigone bur- 
ies the body of Polyneices without thinking whether she ought to do so 
morally. If she had acted from a moral recognition of others, a duty would 
have interceded. between herself and her knowledge of the custom. This 
knowledge would have lifted her thinking above her immediacy. She feels 
as if she has no choice but to obey the unwritten laws beyond her control 
and as if she feels immediate with such objectivity. Antigone experiences 
the laws just as she experiences the edict (that she ought not to bury the 
body), the prosecution, and the sentencing by the polis (PR 166R). Her fa- 
ther/half-brother, Oedipus, had committed incest for which the gods were 
wreaking havoc inside her conscience; her half-brother had committed in- 
cest with her mother and had begot herself; her little sister had initially 
refused to support her action against their uncle, the king, or to empathize 
with her suffering; her uncle is the king who issued the very edict which 
she disobeys; her brothers had killed each other on the battlefield; her un- 
cle had ordered her to be stoned and then starved to death; and her first 
cousin and fiancé (Haemon) and her mother (the wife of her half-brother/ 
father Oedipus) had committed suicide. Her world is inverted. Even the 
legitimacy of the polis is personally experienced in that the one brother, 
Polyneices, claims the authority of Thebes.** 

Hegel explains that when individuals begin to think about concepts 
that mediate between self and the object with which one feels immedi- 
ate, one begins to feel separate or autonomous from the custom (PH 58). 
The individual’s thinking about thinking begins the progress of human 
development through increasingly sophisticated layers of civilization (PH 
54, 55, 112, 125). Hegel suggests in Introduction to the Philosophy of History 
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that the state represents the most advanced stage of civilization (PH 101, 
137). There is no closure to the development to higher and higher levels of 
civilization, however. Indeed, the potential for the reconciliation of the 
knower’s concepts with the knower her- or himself even proceeds through 
different shapes of international law. That said, the individual’s conscious- 
ness of her or his own objects only begins, according to Hegel, when a 
state-centric legal order takes form (PH 142-43). For the state’s officials 
deliberate and reflect about concepts before they posit written laws. The 
separation between oneself and the polis or state closes when the state is 
shared amongst self-conscious individuals (and here Hegel has the organic 
legal order in mind, as examined in Chapter 9). The state is an author.’ 
This contrasts with the authorless laws of the stateless legal order. 


4. THE PROGRESS FROM THE PRELEGAL PHENOMENA 
TO THE LEGAL PHENOMENA 


The juxtaposition between immediacy, as represented by tribal customs, 
and mediation, as represented by the state, is important for history, law, 
and philosophy. Philosophy, history, justice, and law only begin, for Hegel, 
when the philosopher observes that a society has left the immediacy of a 
tribe for the self-reflection of civilization. Mediating concepts represent 
other concepts: they “are not truly the first [immediacy]; [for] mediation 
consists in having already Jeft a first behind, to go on to a second, and 
in a going forth from moments that are distinct [because they are con- 
cepts of thought}” (EL86).% Like the leap from immediacy to mediation 
by concepts, the thinking individual mourns the loss of immediacy (EL 
86A2). As Hegel expresses at one point, “this prehistorical period lies out- 
side the scope of our present investigation” (PH 134).°? In like vein, Hegel 
describes a radical rupture between the immediacy characteristic of a tribal 
society and polis with the mediations by concepts in civilization: “(t]he 
Greek heroes step forth in a prelegal age, or they are themselves the found- 
ers of states, so that right and social order, law and custom [Sitte] proceed 
from them, and actualise themselves as their individual world, remaining 
connected to them.”*° The legal philosopher is left with Hegel’s caution that 
one must exclude the prehistorical and the prelegal from philosophy. 

The prelegal phenomena are also excluded from what contemporary 
Anglo American general jurisprudence considers “legality.” There are 
three aspects of the prelegal world that general jurisprudence excludes to- 
day. One concerns the “prelega!” tribal legal orders which allegedly lack 
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secondary rules to ascertain the succession of rulers. The second aspect 
concerns the exclusion from general jurisprudence of the prelegal experi- 
ence of immediacy. Third, general jurisprudence excludes the very phe- 
nomenological experience of thinking that precedes the presupposed ex- 
ternal foundation of binding laws. 

To take an example and only as an example, Hart uses similar terms as 
does Hegel regarding the leap from the prelegal tribal legal orders to the 
modern in his Concept of Law.) Hart extends the exclusion of the phenom- 
enological differences to legal officials who are “haunted” by the loss of 
experiential meaning in a prelegal world once legal officials leap into the 
modern legal order.#? Further, when Hart addresses his differences with 
other scholars, he admits that he is personally “haunted” by the clashing 
values in which they find themselves.** Hart makes a rigid rupture between 
the multiplicity of immediacies in the prelegal experiences and the rule of 
recognition of such experiences: the rule of recognition is a discrete “ap- 
proximation,” frozen in experienced time, of the multiplicity.** This exclu- 
sion of the prelegal world of experience and collective memories remains 
with us today, for example, in Canadian court decisions about aboriginal 
claims to property, indigenous customs, and self-government.*® 

The progress from the immediacy of the prelegal world to the me- 
diation in the modern world offers the opportunity for an individual to 
philosophize, according to Hegel (PH 143). The philosopher’s role is to 
observe how the individual becomes increasingly self-conscious from the 
development of one presupposed structure of legal consciousness to the 
next. This very drive to become increasingly self-conscious creates the need 
for a state, according to Hegel: “[bJut we must not for a moment imagine 
that the physical world of nature is of a higher order than the world of the 
spirit; for the state is as far above physical life as spirit is above nature” (PR 
272A). The state, I shall argue in subsequent chapters, is only one more 
step on the ladder from the prelegal to civilization. For example, Hegel 
himself calls the state-centric legal order “objective mind” (PM 535-52) as 
opposed to “absolute mind” in Philosophy of Mind. With absolute mind, 
institutions are no longer external to the individual’s self-consciousness. 
This is only possible, if it is possible, in an international legal conscious- 
ness, I shal! argue in Chapter 10. 

The progress from the prelegal to the legal civilized world impacts 
upon what is the legal unit of the legality. For, what is a legal unit (for 
example, a rule or policy) in legal reasoning depends upon the legitimacy 
of the legal order. A crime does not exist unless the criminal act challenges 
the very legitimacy of the legal order, as we see in Chapter 4. The lawyer’s 
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intellectual trace after the latest case in the common law system is mis- 
directed if the latest case is posited in a legal order that lacks legitimacy. 
And a modern legal order lacks legitimacy if the self-conscious individual 
is not bonded with her or his rules and institutions. The units of legality, 
then, shift into issues about legitimacy. Legitimacy, in turn, addresses reli- 
gious practices, art and philosophy, social practices, traditions and rituals, 
institutional relationships, and the usual posited rules and policies with 
which the lawyer and even the Anglo-American philosopher are familiar 
(PM 553-77). Thus, instead of a bonding with a reified objectivity, such 
as occurs in the Roman legal order, the subject intentionally bonds with 
experienced objectivity (PR 94). The subject and her or his ethos thereby 
reach a higher stage of development from the unreflective immediacy of a 
tribe. The philosopher observes this development of self-consciousness. So 
too, justice and goodness only become possible when the individual has 
become self-conscious of her or his recognition of strangers. This recogni- 
tion, again, is manifested by universals (such as legislatures and courts as 
well as rules) which they share together (PR 93A). A hierarchy of societies, 
progress, and social relations between individuals are thereby built into 
Hegel’s legal philosophy. 


5. HEGEL’S GERMANY AS A STATELESS SOCIETY 


Hegel had reason to be preoccupied with the difference between a pre- 
legal and a modern legal order. For the Germany of his day, in Hegel’s 
view, shared many of the characteristics of a premodern legal order. In 
particular, he believed that Germany was a stateless society at a time when 
sovereign states were consolidating themselves in Europe and extending 
their dominions throughout Africa, Asia, and North America. The state- 
less condition of German principalities began to be an issue in the 1760s. 
Influenced by Adam Ferguson’s Essay on the History of Civil Society (1767), 
Hegel concerned himself with the issue of statelessness in the marginal 
notes (1800) to his essay, “The German Constitution” (1798-1802).** Hegel 
begins the essay with the famous line, “Germany is no longer a state . . . 
and they [the older teachers of constitutional law] believe that it is only in 
name that they can describe the German state as an empire or body poli- 
tic” (GC 6, 74). Germany was composed of many small feudal principali- 
ties which lacked the organization of a state (GC 66). The members of the 
principalities also lacked any sense of an ethos that was greater than the 
sum of its parts either internally or externally vis-a-vis other German prin- 
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cipalities. Hegel facetiously explains in the essay that the constitutional 
law professor could no longer describe Germany as a state because one 
would have to concede consequences which flowed from the concept of 
a sovereign. Instead of constitutional lawyers addressing such a difficult 
question, they called Germany an “empire” (GC 14). 

This is not to say that Germany, being stateless, lacked laws or even 
courts. Rather, German-speaking peoples lacked a unifying state which 
was internally organized with a centralized form of government and a mo- 
nopoly of violence, on the one hand, and which was externally recognized 
as a state by other states on the other: “[i]n Europe’s protracted oscilla- 
tion between barbarism and civilization [Kultur], the German state has 
not fully accomplished its transition to the latter, but has succumbed to the 
convulsions which accompany it; its members have broken away to com- 
plete independence, and the state has dissolved” (CG 97). With respect to 
internal sovereignty, laws were drawn from feudal notions of possession, 
private actions, and power without the sense of public authority [offent- 
liches Recht] as exercised by the states of France, Spain, England, Denmark, 
Sweden, Holland, and Hungary. Each had grown into a single state by 
pacifying and uniting those social elements that threatened to undermine 
the state’s legitimacy (GC 62, 77). 

What did Hegel mean when he described Germany as stateless? The 
German provincial assemblies lacked both social bonding and the inter- 
linking of centralized governmental offices. With respect to external sov- 
ereignty, cach principality regarded the other as foreign. The expansion of 
feudal estates worked against Germany’s existence as a state (GC 56-57). 
Instead of being internally organized in a pyramidal structure, Germany 
was disorganized, stuck in feudal forms of government, and “disintegrated 
into a mass of states whose mode of subsistence is fixed by solemn mutual 
treaties and guaranteed by major powers” (GC 66-67). Each principality 
had its own legal jurisdiction, its own monetary system, and a monopoly 
of coercion inside the territorial boundary of the principality. Hegel urged 
that Germany construct a centralized public authority in the shape of a 
pyramid (GC 40) because, without such a center, a state could not exist. 
The monarch functioned as the ultimate center of the state. And laws, in- 
stead of being customary norms, had to be “known by thought, it must be 
a system in itself, and only as such can it have any validity among civilized 
[gebildeten] nations” (PR 211A). A common educational system built upon 
the humanities would educate the elite in a manner necessary to perceive 
and work for the interests of the state. Customs, education, religion, cul- 
ture, [Bildung] and language helped to unify the state (GC 19, 21). 
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Hegel raises a second concern about the stateless condition of Germany. 
In place of the feudal order, a new international legal order had taken for- 
mation in Renaissance Italy and had then expanded to incorporate Spain, 
Portugal, England, and France by the sixteenth century. The parties to the 
Treaty of Westphalia, 1648 had not recognized Germany as a sovereign state 
(GC 74). The will of foreign states had determined Germany’s future. With- 
out their protection, the authority of the principalities would collapse (GC 
74-75). Napoleon’s military victories marked the vulnerability of German 
principalities to external state military action. War had exposed the need for 
German principalities to protect themselves from external aggression. In 
order for Germany to be recognized as a sovereign state, there would have 
to be a radical shift in the legitimacy of the German legal orders from feu- 
dalism to a state-centric organization with shared prejudgments and expec- 
tations. But this would require a sense of legitimacy that was greater than 
the aggregate of the parts. The old form of multiple feudal principalities 
had disguised the emergence of actual social and political forms (GC 62). 

Hegel explains in “The German Constitution” that Germany could be- 
come a state like the others: 


the illiberal demand that laws, the administration of justice, the imposition 
and collection of taxes, etc, language, customs, culture [Bildung], and religion 
should be regulated and governed from a single centre is not fulfilled in Ger- 
many; on the contrary, the most disparate variety prevails in these matters. But 
this would not prevent Germany from constituting a state if it were organised 
in other respects as a political authority. (GC 25-26) 


But to be a state, Germany had to be much more than a mere shell to 
regulate and protect private economic or social interests. Rather, there 
had to be a centralized organization. Unless the principalities united into 
a secular state, inhabitants lacked the opportunity to bond with strang- 
ers who shared universals with them. If inhabitants participated in and 
self-consciously authored the laws and institutions of a German state, they 
would feel at home with the objectivity of their institutional legal struc- 
ture. Once recognized as a state in its external relations, no other state 
could legally interfere into the domestic affairs of the members of the legal 
order. Here, Hegel is just repeating the accepted principle of Emmerich 
de Vattel (1714-67), if not Hugo Grotius (1583-1645).*” Hegel continually 
urges in his essay that the German political elite recognize the new inter- 
national legal order presented by the Treaty of Westphalia, 1648. 

Given the domestic and international context in which Germany was 
situated, then, Hegel needed to justify why the laws of a state would be 
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binding upon an individual who emerged from a stateless condition to 
a state-centric international legal order. The rule of law had to depoliti- 
cize the arbitrary acts of feudal rulers. And an apolitical public service was 
needed to displace the feudal lords and kings. Most importantly, Hegel 
had to explain why individuals would feel bonded with such apolitical laws 
and public service. Unlike ancient Greece and Rome and unlike tribal soci- 
eties, the individual would now be autonomous and yet feel at home with 
objectivity. 

In addressing Germany’s stateless condition, Hegel had before himself 
several options. One was Fichte’s idea of an Ephorate which supervised the 
actions of rulers.4# However, such state representatives would supervise 
themselves for they were ultimately responsible for creating or abolishing 
the Ephorate. Another option was to associate legitimacy with the general 
will much as did Rousseau. But how could the general will be institution- 
alized in civil society constituted by a contract between arbitrary wills? 
In either case, the terror of the French Revolution remained a possibility. 
Although 1 shall expand upon this in later chapters, Hegel believed that 
a legal order could only avoid terror if the philosopher focused upon a 
self-reflective social bonding as constitutive of the reconciliation of sub- 
jectivity with centralized institutions. Such a self-reflective social bond- 
ing privileged the recognition of each individual inter se. In place of the 
undeveloped bonding of a family member with the universal customs of 
the family, Hegel privileges reflective subjects who are acculturated into 
a reflective Sitthichkeit. The reflective individual feels “at home” in such a 
Stttlichkeit because one participates in the deliberation and reflection about 
the content of posited laws and because one recognizes oneself through 
the objective institutions. Hegel believed early in his career that such a so- 
cial bonding is greater than the aggregate of individual rights. The state 
might well represent such social bonding. I shall explain in Chapter 6 that 
in his mature legal philosophy twenty years later Hegel emphasizes that 
the self-reflective social bonding manifests the ethicality of the reciprocal 
recognition amongst strangers. 

The condition of German statelessness goes hand in hand with the 
paramount concern of Hegel’s day: freedom. One is considered free to 
the extent that other human subjects, other human constructions (such 
as the state), and other external objects—nature and territory—do not 
constrain one’s freedom to act. Hegel asks whether there is an immanent 
structure in an individual’s consciousness where the above external objects 
do not constrain the individual’s actions. The starting point for such an 
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inquiry is the immediacy or presence with which the individual identifies 
objectivity. The individual can no longer blame the Fate, nature, the gods, 
polis, God or a feudal ruler as the determinative source of one’s actions. 
This intentional act appears for the first time with Socrates, although 
Hegel does suggest that Antigone went inward into her consciousness 
when she opposed the newfound state of King Creon (PR 166R).*° 


6. THE STATE-CENTRIC INSTITUTIONAL LEGAL ORDER 


We have seen that Hegel claims that Western legal culture reflects a slow 
and distinct actualization of the potentiality of self-conscious subjectiv- 
ity.*! Hegel argues that the historical Socrates exemplifies the first think- 
ing being who breaks from the immediacy of objectivity. When Meletus 
charges Socrates with corrupting the youth of Athens, Socrates defends 
himself in terms of his lack of intent to do so (Apology 25d—26a). Socrates 
admonishes that “it’s the greatest good for a man to discuss virtue every 
day, and the other things you’ve heard me discussing and examining my- 
self and others about, on the grounds that the unexamined life isn’t worth 
living for a human being” (Apology 38a). Socrates withdraws into himself 
to the point that he subjectively impersonates objectivity, as the Speech 
of the Law, in Crito. Hegel insists that Socrates’ student, Plato, just could. 
not recognize the new phenomenon of subjectivity that Socrates had ex- 
hibited. Indeed, Plato constructed arguments justifying a state, arguments 
that would prevent the formation of a family or the protection of prop- 
erty independent of the state (PR 185R). Subjectivity emerges, however, in 
the Roman legal culture where subjectivity is recognized as a reified legal 
person (PR 185A). Christianity turns subjectivity inward to love, romanti- 
cism, and the eternal salvation of the individual’s soul. 

When Hegel addresses subjectivity in a “civilized society,” the individu- 
al’s thinking about objectivity is contingent and initially arbitrary. There is 
no yardstick to balance any conflict between individuals. The individual’s 
arbitrary desires oppose tribal customs. This opposition feels “wrong” (PR 
81). Why? Because the individual has unknowingly just emerged from a 
tribe where one had felt immediate with the shared assumptions and expec- 
tations of other tribal members. If the individual opposed the shared tribal 
customs, one would be separate from them. One would thereby possess a 
will. The will, though, would be arbitrary, because the individual would 
not think about choices which confronted the individual. The observed in- 
dividual’s arbitrary will would challenge the legitimacy of the tribal ethos 
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and, for that matter, the legitimacy of any legal order, such as the feudal, 
where the individual accepts objectivity as an externally posited “given.” 
Conflict and violence would characterize the conflicts of arbitrary wills in 
the emerging individualist ethos. The philosopher, observing the relation- 
ship between individuals, becomes aware that the individual is separate 
from the customs and, in place of the customs, there are objects created by 
the individual’s consciousness. An objectivity of consciousness emerges. 

When the observed individual begins to separate from the universals of 
the tribe, a thinking process links with the will. The separation of the in- 
dividual from external things generates a subject and objects. The objects 
are external things of nature and of consciousness. There are two types 
of objectivity now: the objects constructed in objects posited by nature 
and those in consciousness. The possibility of freedom arises when the 
individual recognizes that objects, heretofore located in an external ob- 
jectivity, are the construction of consciousness and when the objects are 
shared with others through laws and institutions. When the objectivity is 
in fact determined by the individual’s consciousness, the objects are bind- 
ing upon the individual (PR 124R). This process of recognition is slow 
and painful. It requires the individual to become distant from what she 
or he has hitherto taken as universally uncontrolled and uncontrollable— 
Fate, nature, or unwritten customs. The individual becomes aware of her 
or his own conscience, duties to others, intentionality, and social relations 
with strangers in a socially contingent world. Because one has constructed 
this world in one’s own consciousness, one recognizes strangers as also 
self-determining through the shared act of thinking. This shared act of 
thinking exists, despite differences in temperament, intelligence, desires, 
and need. Bildung works to make the observed individual self-conscious 
capable of reconciling objectivity with the individual’s subjectivity. Bil- 
dung also works to encourage the philosopher to become conscious of how 
strangers reciprocally recognize each other. 

What Hegel is describing here are two radically different senses of le- 
gitimacy. In the one, the tribal legal order and the legal order of the polis 
are legitimate if the member of the tribe or polis is immediately bonded 
with che community without the mediation of concepts. Hegel’s project 
is to describe how such a “beautiful life” dissolves as the tribal or city 
member, such as Socrates, begins to think on her or his own. In the sec- 
ond, concepts intercede between individual and the shared objectivities 
of nature and of consciousness (PR 217R). Each legal concept—the per- 
son, property, contract, crime, blameworthiness, and intentional wrong- 
doing—marks one logical phase in the development of legal consciousness 
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from the immediacy of the tribe and polis. The individual becomes a sub- 
ject. Each shape of consciousness signifies how individuals socially relate 
to cach other inter se (PR 217). Despite the apparent break from the prior 
external constraints (such as customs) in which the observed individual 
finds her- or himself, there invariably remain further external constraints 
upon self-determination (PR 81A). 

As long as the individual is a subject, there must be an object. Subjec- 
tive freedom emerges when the individual bonds with shared objects, such 
as institutions of the state and the rules posited by such institutions, but 
when she or he does so from reflection about the content of the shared 
objects. This self-conscious reflection contrasts with tradition external to 
consciousness and with the arbitrary will disguised by objectivity (PR 104). 
The universals manifest how one individual socially relates to another, 
both as self-determining subjects. With such interpersonal recognition, 
as I shall explain more fully in Chapter 6, the ethos will be ethical (PM 
486). If the individual can recognize her or his self in all objectivity, there 
is no longer an external constraint on the subject’s freedom to think (PR 
23). The laws are no longer externally posited as objectivity. The laws are 
recognized as the mediation between the subject, as knower of objectivity, 
and the known objects in consciousness. It is not just posited rules that 
manifest such mediation. Rather, moral duties, religious practices, ethnic 
assumptions, and world history are incorporated into legality (PR 33A). 
Legality dissipates into a quest for legitimacy in a modern legal order. 


CHAPTER THREE 


Legal Reasoning 


It is one thing to recount the logic of freedom within the subject’s conscious- 
ness. It is another to understand how Hegel relates the logic of freedom to 
legal reasoning. When we turn to theories about legal reasoning today, we 
might ask whether there is a special method that lawyers and judges adopt 
to fulfill objectives in a statute or to fulfill legal rules posited in precedents. 
So, for example, contemporary constitutional analysis in the United States 
or Canada often takes a “fundamental interest” or “constitutional value” as 
an objective or “given” standard and then examines the means that a legis- 
lature chooses to fulfill the “given.” The courts elaborate detailed tests and 
doctrines concerning the means. The “givens” are usually posited in a text 
called “the Constitution” or in the intent of the Founding Fathers or in 
unwritten conventions such as the “rule of law” or the “independence of the 
courts.” In like vein, Joseph Raz accepts that reasoning can take one only so 
far until one must post a “given” value.! Hegel’s theory of legal reasoning 
is, in contrast, an antimethod in that he attempts to explicate the activity of 
thinking immanent in the movements of legal consciousness before the of- 
ficial ever posits the fundamental interest or objectivity of a statute. Legal 
reasoning is and can be presuppositionless, Hegel claims. Before one as- 
sumes that there are values or rules or a state in an objective world, one must 
investigate the activity of thinking. As Hegel says in Lesser Logic, it is absurd 
to know the world intellectually as if posited by objectives, rules, or values 
“out there” beyond human consciousness, before the philosopher or even 
the observed official has any capacity to think (EL 1oR). We need to explain 
and justify the act of thinking in concrete circumstances. Accordingly, legal 
reasoning must bracket any objective or “given” or presupposition. Instead 
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of working within intellectual differences amongst rules and other concepts 
in objectivity, Hegel directs his attention to human experience as constitut- 
ing legality. In order to set up Hegel’s theory of legal reasoning, I address 
his metaphor of an inverted world, how meaning is transformed in the in- 
verted world, the consequences of the identity of law in the inverted world, 
and the role of the philosopher in the inverted world. These are the themes 
of sections one to four. 

Against the background of this metaphor, I turn in section five to 
Hegel’s insights about the intellectual differentiation of rules in a seemingly 
uncontrollable objective world. Hegel calls this Verstand, which associates 
legal units with externally posited rules. Concepts are “self-standing” or 
discrete units, isolated from the phenomenal world of appearances which, 
in contrast, are conditioned by experiential space and time.” A concept 
(and a rule or principle is a concept) is self-standing when it only relies 
upon itself for knowledge. Verstand begins when one subject intellectually 
produces an indeterminate abstraction that is fixed in time and space. But 
this fixity in space and time contradicts the sense of experienced time that 
is exhibited as the thinking being moves through implied structures of 
consciousness. Verstand reifies legal units vis-a-vis social phenomena. 

From Hegel’s critique of Verstand, I turn in sections six and seven to 
Hegel’s theory of legal reasoning that aspires to institutionalize Vernunft. 
Vernunft links concepts with particular context-specific social experiences 
of the subject who is immersed in an ethos of which she or he feels an 
intimate part. The family, civil society, the organic legal order, and vari- 
ous shapes of the international legal orders exemplify such ethé. In this 
way, Hegel links the posited rules and values with the legitimacy of the 
legal order as a whole (or of Recht) because legitimacy hangs upon the self- 
determining subject and such a subject is self-determining if, as an act of 
thinking, she or he feels at one with the objectivity of the ethos. Vernunft 
incorporates such a broad spectrum of research materials that one needs 
to ask whether legal reasoning is really anthropology. I explain in section 
eight why this is not so and proceed to explain, in section nine, that the 
identity of legality rests with truth about the content of rules. 


I. THE INVERTED WORLD 


As an introduction to Hegel’s theory of legal reasoning, one needs to grasp 
the radicality of his method. Hegel offers a metaphor to aid us in this re- 
gard. Although he had scientific laws in mind when he wrote Science of 
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Logic and Lesser Logic, his metaphor also extends to written and unwritten 
human laws. The metaphor, introduced in his early essay, “On the Na- 
ture of Philosophical Criticism” (1802),3 elaborated in important passages 
of Phenomenology of Spirit (PS 143-65) and explained in detail in Science of 
Logic (SC 499-511), imagines the world as inverted. Hegel is not the first 
to use this metaphor.* With the aid of the inverted world analysis, Hegel 
is able to reread the rwo dominant traditions of legal thought of his time 
and of ours. 


a) The First Legal Supersensible World 


The first supersensible world, which Kant describes as the “thing-in- 
itself,” is juxtaposed to appearances. Like the dog owner who feels insulted 
when one steps aside to avoid the dog on a pathway, the subject feels im- 
mediate with her or his object, in this case a dog. The immediacy is in- 
determinate because there is no constraint upon the subject’s beliefs or 
intuitions. The immediacy identifies with itself. Truth lies in the essence 
of this immediacy (SC 499). Appearance lacks the essence that Kant (and 
Hart) located in the noumenal realm of knowledge. Thus, appearance is 
an illusory show whose essence is an abstract reflection (SC 500-01). 

So, there are two sides of the supersensible world. The essence or crite- 
rion of a rule is posited as an indifferent, indeterminate abstraction. Appear- 
ance is contingent, unessential, and ever changing (SC so1). The one side is 
the negative of the other. Hegel locates laws in appearance, however. Laws 
are “immediately present” in appearance (SC 503). Laws mirror appearance. 
When one claims an essence for an appearance, the unity is a law of appear- 
ances (SC 502). That said, laws are indifferent to appearance because laws 
are abstract reflections. Because there is an untranslatable gap between the 
thing-in-itself'as essence and the appearance, a focus upon the former erases 
the latter (SC 501). Each depends upon the absence of the other. 

For example, to take the Hegel/Hart distinction between legal versus 
prelegal, legality depends upon the absence of prelegal phenomena. Legality 
is fixed in time and space. The prelegal phenomena, excluded from legality 
by general jurisprudence, manifest change. The distinction, like the North 
Pole versus the South Pole, could have been the other way around (EL 
119A1). Each concept is conditioned by the other, and each concept thereby 
exists in relation to the other. There is still a remainder to the essence of 
legality, though. The remainder is the content of a law (SC sos). Put differ- 
ently, a law is empty of being (immediacy) in the first supersensible world. 
Legality is what the legal is not (the prelegal in appearances). 
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In explicating the first supersensible world, Hegel begins with the 
separation of objective facts from subjective values, or the thing-in-itself 
from appearance. This dichotomy works through much professional legal 
education and adjudication today. First, legal reasoning, whether of the 
classroom or the courtroom, is presupposed to be objectivity as the locus 
of legality. Second, ever more pressing in former colonies of the European 
states, there is the distinction between a legal and a prelegal world. This 
distinction, introduced by Hegel® and accepted as a “given” by Hart’s Con- 
cept of Law,° works to exclude the prelegal tribal legal orders from the con- 
cept of legality. Third, the distinction also excludes bodily experiences —as- 
sociated with subjectivity—from legality. What the observing philosopher 
and observed legal official accept as legal “actuality” is a supersensible 
world that is above and separate from human experience. This world is 
what Hegel considers the “first supersensible world.” It includes the rules 
and principles, the statutes and judicial decisions, and state institutions, all 
of which are considered objective, measurable in space and time, and the 
object of legal analysis. The “given-ness” of the externality reinforces the 
assumption that objectivity constitutes the “practice of law.” 

Such a supersensible world presupposes that legality and legitimacy are 
external to human experience, experience being understood as conscious- 
ness. Stuck in the first supersensible world, the philosopher intellectually 
differentiates concepts by clarifying their boundaries, identifying their fea- 
tures or criteria, and analogizing from one concept to a revised concept. 
Such concepts, being external to experience, are lifeless, frozen in space and 
time, and inauthentic (in the sense of being reified) explanations as to how 
one concrete individual differs from a stranger, and vice versa. Being exter- 
nal to experience, the units of legality are estranged from social relations. As 
such, their social content matters little. They are, to use a common phrase 
from general jurisprudence, “content-independent.”’ At best, the first super- 
sensible world merely copies or re-presents actuality. Such has often been 
the effort of the law and society and access to justice movements.® 

The problem is that when rules and the particular institutions are pos- 
ited external to consciousness, they are hung so high, Hegel explains, that 
only experts who specialize in the knowledge of them can claim knowledge 
of them (PR 215R). Even then, knowledge of the supersensible world is inac- 
cessible because our knowledge is conditioned by appearances. We can only 
evaluate the institutions and rules in terms of appearances. This requires 
that we turn to the only thing that philosophers can know: consciousness. 
Thus, what philosophers need, according to Hegel, is a second supersen- 
sible world that encapsulates both the noumena and ever-fluctuating par- 
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ticular experiences. This second supersensible world is constituted from a 
reflective Sittlichkeit, as elaborated in Chapters 9 and 10. 


b) The Second Legal Supersensible World 


If the abstract rules and institutions were incorporated into the con- 
sciousness of individuals, the populace would be able to access them. This 
possibility always exists in the earlier first supersensible world. But it only 
becomes an actuality in a second supersensible world which joins the ab- 
stractions to subjective consciousness. The individual now becomes con- 
scious of her- or himself through mediating rules and institutions which 
the individual shares with strangers as each recognizes the other through 
the rules and institutions. The individual’s self-consciousness becomes the 
center of the inverted world. Hegel describes the second supersensible world 
as “the world of appearance and the world-in-itself” (SL 505). The content 
of the second supersensible world is distinct from the content of appearance 
(or what Kant describes as “phenomena” in the first supersensible world. 

In particular, the second supersensible world does not necessarily rep- 
resent, as consciousness, the intellectual differentiations of the first world. 
And yet, the second supersensible world is above the world of appearance 
in the first (SL 507). The second world contains not only simple, change- 
less laws but also flux and multiplicity (SL 507). “That which was previ- 
ously law [that is, primary and secondary rules per Hart] is accordingly 
no longer only one side of the whole whose other side was Appearance 
[the prelegal] as such, but is itself the whole” (SL 506). The second super- 
sensible world is both sensuous (because it includes appearance) and super- 
sensuous (because it explains more than one single instance). It contains 
the immediacy of experience but also reflected indeterminate essence of 
existence. It is the multiplicity of social experiences (or implied structures 
of consciousness) which embodies determinacy but also the determinacy 
in respect to this content (SL 508). Appearance now has a ground that is in 
appearance rather than in the first supersensible world. 

The second world does not take the social relationships between in- 
dividuals per se as legal actuality. The first supersensible world required 
that one would retrospectively “leap” from the legality back into the phe- 
nomenologically prelegal world in order to access the fluctuating social 
relationships. If the latter scenario were followed, the “legality versus pre- 
legal” would be hierarchically reversed. There would remain an externality 
to the act of thinking. Only, in this case, the externality would be prelegal 
experiences rather than the “legal” world of intellectual abstractions. This 
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would continue the old problem of founding knowledge in an externality 
to structures of legal consciousness. Accordingly, the second supersensible 
world does not suppose that the two worlds oppose each other: “[b]ut 
such antitheses of inner and outer, of appearance and the supersensible, as 
of two different kinds of actuality, we no longer find here” (PS 159). 

Hegel’s point is that the second supersensible world contains the phe- 
nomenal and the noumenal worlds. There is no externality in itself, whether 
the externality be the “practical law” of abstract rules and institutions or 
the “law and” world of legal sociology, psychology, political science, or 
anthropology. The particularity of appetitive drives, needs, and values are 
now unified with the shared universals which manifest how one individual 
recognizes another. The individual will now feel “at home” (Dasein) with 
such a unity. 

The metaphor of the inverted world makes the point that actuality only 
lies in appearances (the phenomenal world), not in the objectivity presup- 
posed in the first supersensible world. Any educational structure or judicial 
institution that only aims to clarify, decompose, and intellectually differenti- 
ate concepts lifts the philosopher and the official into the make-believe world 
of the first supersensible world. The traditional analytic role of philosophy 
and law is removed, though, in the second supersensible world. In its place, 
the official observes how individuals recognize each other in contingent, con- 
text-specific differences through mediating concepts and institutions. Noth- 
ing is external to the second supersensible world—no presupposition, no rule 
of recognition, no state. Accordingly, freedom in the second supersensible 
world is positive because it is internal to the process of appearance itself. 

The idea of the inverted world is that before the philosopher or offi- 
cial presupposes that centralized institutions, with their externally posited 
rules, are sources of binding laws, the philosopher must work her or his way 
through disorder (PS 144).? Relating this point to the observed official or 
observing philosopher of the contemporary legal order, we usually assume 
that legislatively and judicially posited rules are fixed in time and space. 
Certainty marks the possibility of access to justice if posited rules are con- 
sidered equivalent with justice. But before such an institutional order exists 
(analytically speaking), continual flux characterizes social relations. What 
is a binding unit of law—whether a written rule, a constitutional value, a 
policy, or a social interest, for example—appears ambiguous and opaque. 
But the inverted world renders such certainty illusionary. The posited stat- 
utory and judicially posited rules do not even copy the dynamic movement 
of social relationships. The metaphor of the inverted world thereby brings 
into question whether posited rules are fixed or even binding despite their 
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apparent objectivity. The sources thesis of Joseph Raz,!° the rule of rec- 
ognition of Hart," Kelsen’s foundation of legality in a Grundnorm,’? and 
Dworkin’s “law beyond law”? are put to the side or bracketed. Legal phi- 
losophy always comes on the scene too late to be able to instruct the law 
professor or judge as to how we ought to design a just society. 

Instead, first, the inverted world locates the subject as the center or 
source of objectivity. Second, like the individual who stands before a life- 
sized mirror, what the first supersensible world presupposed as objectivity 
is now determined by the subject’s consciousness. Objectivity—the legal 
institutions, the statutes, the precedents, treatises, conventions—is now 
nested in the individual’s consciousness. The individual acts. In the first 
supersensible world, the individual is acted upon. In the second, one be- 
comes conscious that one actually determines what had heretofore been 
projected as objectivity. In like vein, the individual’s consciousness is mir- 
rored through the universals of rules and institutions. 

Hegel uses the metaphor of an inverted world to explain the possibility 
that the legitimacy of an institutional structure rests in the immanent think- 
ing of a self-determining being. Laws are no longer binding because some 
external institution has posited the rule of recognition nor because a posited 
rule accords with some one Grundnorm or set of moral principles such as 
“equal respect and concern.” Of course, the subject in the inverted world 
is not the empirical subject with an arbitrary will, a concept that I shall ad- 
dress in the next chapter. The subject must struggle with her- or himself and 
with strangers who, like the subject, are immediacies. But each individual 
recognizes strangers in the inverted chaotic world. Peace will reign in the 
inverted world only when each individual reciprocally recognizes the other. 
What is taken as a binding law in an inverted world is determined by the 
individual as she or he recognizes strangers as well as her- or himself. 

How is it possible for a philosopher or observed legal official/inhabi- 
tant to comprehend such an inverted world? The key is that the observed 
subject becomes the center of the world. Four characteristics color how the 
observed subject is at the world’s center. First, instead of gazing outward, 
I, as a subject, turn inwardly into my self-consciousness. This conscious- 
ness structures how I read texts and interpret the acts of officials. Second, 
my process of thinking is continually moving because it emanates from my 
consciousness. Third, I presuppose my structure of consciousness before 
I even begin to become conscious about it. Fourth, although my initial 
immediacy to any stranger denies and excludes the stranger from my le- 
gal reasoning, I become conscious that I determine the stranger as I read 
myself in the stranger and as the stranger in my consciousness. I become 
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conscious of my role in such self-determination. And my structure of le- 
gal consciousness continually leads to a new structure of consciousness 
with no closure in sight.!* I become conscious of an emerging structure 
by recognizing that the old one constrained my ability to comprehend my 
awareness of my self-determining role in my determination of objectiv- 
ity. The consequence of these four elements of the inverted world is that 
I determine myself as I recognize strangers in the inverted world. More, I 
determine particular laws as well as the legal structure as a whole. My self- 
determination legitimates the legal order and its units. 


2. THE TRANSFORMATION OF LEGAL MEANING 
IN THE INVERTED WORLD 


Legality, then, is the reverse of what one might often take for granted as 
objectivity. As just noted, this does not suggest that the inverted world 
turns the prelegal world on top of the intellectual differentiations of a noun- 
menal realm as law and society scholars often presuppose. The positing of 
the prelegal above the legal would imagine the inverted world in a physi- 
cal sense of sensation: a preestablished, independently existing world of 
phenomena or the prelegal would oppose the elements of legal reasoning. 
That would retain a hierarchy with a different content. If that were so, we 
would relapse into the former world of abstract constant unities in the first 
supersensible world. We would try to access the essence of the prelegal 
world by intellectually differentiating a new set of concepts from context- 
specific phenomena. 

Instead, all presuppositions, values, and habits are now incorporated 
into one’s consciousness. No external presupposition founds legitimacy. In 
the first supersensible world, the prelegal was the nonlaw. The prelegal was 
ab-original. Now, the inverted world is both the prelegality and legality, 
both in-itself and for-itself. The legal and the prelegal depend on the other 
and this, inside the appearances of experience (that is, of consciousness). 
Both the prelegal and the legal of the first supersensible world have thereby 
dissolved (SC 509-11). Appearance is redefined in the second supersensible 
world. The inverted world makes the point that actuality is itself contra- 
dictory. As a consequence, “the law of one world . . . is confronted by an 
inverted supersensible world where what is despised in the former is hon- 
oured, and what in the former is honoured, meets with contempt” (PS 
159). Or, as Hegel puts it in Lesser Logic, 
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according, then, to the law of the inverted world, what is /zke in the first world 
[of statutes and precedents] is unlike to itself [that is, the prelegal multiplicity 
of particular experiences in subjectivity], and what is unlike in the first world 
[that is, the prelegal] is equally unlike to itself [that is, posited as abstract rules 
and institutions], or it becomes Uke itself [that is, a multiplicity of social dif- 
ferences in the prelegal world] . . . this means that what in the law of the first 
world [posited rules] is sweet, in this inverted in-itself is sour, what in the 
former is black is, in the other, white. (PS 158) 


There can be no closure that will give the philosopher or the observed 
official peace of mind as she or he may have experienced in the first super- 
sensible world. The law student must continually struggle. And the re- 
source material of the competent law student / scholar / lawyer, we shall see, 
is very different from the aggregation of rules and arguments. Legality 
becomes actual and therefore legitimate. 

Actuality is finally understood as both the truth projected in the ab- 
stract constant rules about the inaccessible 7#-ztself and the perversion of 
such a world. But the perversion is a good perversion (PS 160). This is so 
for two reasons. First, the legal consciousness of the observed official in- 
verts itself when it begins to reflect about its thinking process. That which 
is inverted (the first supersensible world of constant abstract laws) is a false 
actuality or “practical law,” to use the familiar excuse of law students for 
choosing courses that summarize the forms of empty rules. The true actu- 
ality is the instance of the legal form. The second or inverted world encap- 
sulates the instance and its dissimilarity. The new world constantly changes. 
This change repeatedly overthrows the abstract rules and institutions that 
the official had taken for granted in the first supersensible world (PS 156). 

The inverted world is a good perversion, second, because it embodies 
both the legal and the prelegal. What the observing philosopher had for- 
merly recognized as chaos or prelegal now constitutes binding laws. Legal 
and prelegal, North Pole and South Pole, render the other determinate in 
a self-defining relationship. All social differentiations are internal to the 
second supersensible world: “[t]hus the supersensible world, which is the 
inverted world, has at the same time overarched the other world and has 
it within it . . . Only this is the difference as inner difference, or difference 
in its own self, or difference as an infinity” (PS 160). As a consequence, the 
rules and institutions that were the objects of analysis are brought within 
experience. The legal/prelegal dichotomy collapses into consciousness it- 
self. Actuality is appearance qua appearance. And this is in constant flux. 

Again, the inverted world raises issues that might seem counterintui- 
tive to Anglo-American general jurisprudence. We legal officials often take 
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the world of courts and legislatures and precedents and regulations as con- 
stitutive of the phenomenal world. But the inverted world suggests other- 
wise. For the inverted world offers the possibility that the individual’s 
acts are located in experience. The inverted world is not a supersensible or 
transcendental structure of objectivity superimposed upon legality. The 
inverted world turns everything inside out and upside down so that the 
courts, institutional structure, precedents, and statutes are, as elements in 
a binding legal structure, mere appearances. They are determined by the 
subject. This subject breaks from Beingness (or immediacy) between her- 
or himself and objects. The dog is no longer an element of the identity of 
the solipsistic dog owner. Although the observed subject might desire to 
dominate others in this inverted world, she or he comes to recognize the 
stranger through action. Hegel’s inverted world thereby describes appear- 
ance which ontologically precedes what the legal philosopher might take 
as legal objectivity. Such an appearance even precedes statehood, lawyers, 
judges, law schools, and philosophers. Indeed, the inverted world repre- 
sents a world before legal language has assigned a sign to a posited rule 
and before legal consciousness has become structured with a boundary 
between subjectivity and objectivity. Legality is thereby turned back into 
itself before the legality/prelegality is presupposed. Legal philosophy is 
transformed into a circle that turns back into itself rather than being im- 
prisoned in abstract rules posited by the external “the Constitution” or the 
“intent of the Founding Fathers” (EL 147), PR 267R). 

Once the legal philosopher gets this far, one becomes aware that 
one has read the exterior world of posited rules and institutional sources 
through presuppositions that one has hitherto taken for granted. The most 
important such presupposition has been that laws are binding because of 
their institutional source in the state bureaucracy. We become aware of one 
more thing: namely, that we have presupposed a structure of consciousness 
that located the observed subject as being autonomous of the objectivity of 
consciousness as represented by state institutions such as courts. Once we 
become conscious of these two propositions, philosophy takes on a new 
role. For legal philosophy must now retrieve different implied structures 
of legal consciousness. The identity of a legal unit is nested in the social re- 
lation of one individual with another. Institutions, such as a legislature or 
court, will manifest, as a possibility, such a relation. When all inhabitants 
share such social recognition to and from the other, the institutions are 
universals as are their posited rules. My process of self:determination lies 
at the center of both the prelegal and the legal because both are inside the 
second supersensible world. Each continues itself in its stranger for each 
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now recognizes its stranger in the inverted world. The appearance of the 
first supersensible world dissolves in favor of a second world where the le- 
gal and the prelegal recognize their dependence upon each other by virtue 
of the self-determining process of thinking. 


3. THE CONSEQUENCE OF THE INVERTED WORLD 


Because the legal versus prelegal distinction is dissolved into experience, life 
is assimilated into the radically different idea of legality. In the first super- 
sensible world, a human experience was an instance of laws posited by insti- 
tutions. A law as an abstract rule, then, was reified from living experiences 
in appearance or phenomena. This indifference to the instance was all the 
more solidified the more that consciousness changed. This was so because 
the posited laws were fixed in time and space. What is more, as intellectu- 
ally constructed modes of the explanation of experience, laws enabled sci- 
ence (that is, legal officials) to manipulate life (PS 153). But when the second 
supersensible world overarches the first into a unity of laws and appear- 
ances, the constant flux of appearance is introduced into self-consciousness 
(PS 160). Indeed, the humanly constructed laws become alive. 

As a consequence of Hegel’s inverted world analysis, what was formerly 
posited external to the subject’s consciousness—the statutes, precedents, 
courts, and bureaucracy—is brought into the subject’s consciousness. Life, 
for Hegel, is not Kant’s pure transcendental ego. No. Nor does life involve 
the scientific or even the “internal” point of view towards the content of 
a legal standard.!5 Nor are laws externally posited separate from subjectiv- 
ity. Laws are binding upon inhabitants when the inhabitants bring cog- 
nitive experiences into the objectivity of rules and institutions (PS 162). 
The observing official and philosopher observe that inhabitants incur a 
process of thinking which encloses abstract laws. Laws thereby become 
alive in contrast with the dead abstractions of the first supersensible world 
within which legal officials often remain content to work. As Gadamer 
notes in Truth and Method, the organic being draws into itself everything 
which is outside it.!° Life is nourished by what is alien to it.” Instead of 
the constant, abstract, externally posited rules and procedures of courts; 
governmental bureaucracy; and the police constraining the freedom of the 
observed subject, the subject’s own consciousness constrains itself. I am 
“at home” in such an inverted world because I am its center. I help build 
a legal order as mine and then I recognize myself and strangers in such a 
legal order. I am free. 
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In this manner, life displaces the social alienation in the first super- 
sensible world. As fixed abstract forms, laws in the first supersensible world 
were the most important part of social alienation. But consciousness in the 
inverted world comprehends life by becoming inwardly aware of how the 
abstract forms had concealed experience. Because contradiction is internal 
to the inverted world, the process of legal self-consciousness lacks closure. 
The inverted world closes the unbridgeable gulf that had plagued the in- 
accessibility of the knowledge of objects in the first supersensible world. 
The legal official is finally brought into direct contact with the objectivity 
of consciousness through practical action. 

The structures of legal consciousness grow immanently from within 
the consciousness of the subjects. The philosopher recognizes such struc- 
tures as if she or he were gazing at a mirror. Institutions and posited laws 
are now located in appearance qua appearance. What opens up in this 
appearance is the constant play of differentiating experiences that, when 
uniform, constitute the law of particularity. Plato’s world of pure forms 
lacks any such movement or change. In addition, despite the role of inten- 
tionality in Socrates’ defense, Plato’s world of transcendental forms also 
lacks any room for such a subject-centered actuality. Changes in concrete 
experiences (that is in structures of consciousness) require that officials 
retheorize the nature and identity of law. 


4. THE INVERTED WORLD 
AND THE LEGAL PHILOSOPHER 


The inverted world metaphor exists in the ethos in which one lives. This 
takes one to the social bonding of the clan and of the city in antiquity.'® 
The challenge for Hegel is to describe how an ethos emerges when in- 
dividuals begin to represent their former identity of immediacy that had 
characterized the clan or family.!? With the dissolution of the immediate 
bonding with objects in the family, an inward-looking subject can only re- 
present the immediacy. Romanticism, the quest for salvation, conscience, 
and inward self-consciousness become separate from objectivity. This 
separation introduces the first supersensible world. It raises the possibil- 
ity that an individual has a will. In the ethos of Greece, for example, there 
was no such subject because the individual! identified with the objective 
laws of Fate, Nature, and the polis. The philosophical consciousness rec- 
ognizes the collapse of such a beautiful ethical life with the rise of the self- 
conscious individual. Such a subjectivism, best represented by Socrates, 
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is imagined as corrupt from the standpoint of the immediacy of the tribe 
and then of the polis (PR 185R). 

How is it possible for a questioning individual, such as Socrates, to 
be bonded with the rules, institutions, legislature, and adjudicative proce- 
dure where there is no Volk or common religious experience today as there 
was in the clans and city-states of ancient Greece? If there is war, insurrec- 
tion, or natural disaster, why will the citizen have a duty to sacrifice her or 
his life for the state? To kill another human being for the state? To ask, as 
a journalist or cabinet minister, how many of the enemy have been killed 
today? Hegel feared that the emerging “community” of his day might be- 
come “hollow, spiritless and unsettled” as had been the legitimacy of the 
kings and princes of the German principalities (PR 138A). Further, there 
was a risk that, as with Socrates, the Stoics of Rome, and the romanticists 
of his contemporary Germany, the individual would “flee from actuality 
and retreat into his inner life” (PR 138A). 


5. WHY IS VERSTAND UNCONNECTED WITH ACTUALITY? 


We are now in a position to address the nature of legal reasoning. Hegel 
has a term to describe the legal reasoning in the first supersensible world: 
Verstand. Verstand is the method of logic that reinforces the external pre- 
suppositions that Hegel disfavored. When philosophers and legal officials 
use Verstand as their method, the abstract laws become estranged from 
appearance. The possibility of actuality is inaccessible. Hegel explains that 
this is so because of the self-standing character of a concept. He elaborates 
what he means by this in Inner Logic and Philosophy of Mind. 


a) A Self-standing Concept 


As I explained in Chapter 2, the act of thinking begins with the mo- 
ment of immediacy in an individual’s consciousness. The mind intellectu- 
ally constructs a concept. In the first supersensible world, such a concept 
stands by itself as a discrete unit. Such a concept is isolated from space and 
time and, therefore, estranged from the experience of immediacy which 
the concept represents. Verstand reinforces the first supersensible world by 
decomposing such a discrete and self-standing concept. The parts of the 
concept are taken as the “reality” or “practice” in that the more one de- 
composes a concept into its discrete parts the closer does one access legal 
reality—or, so it is believed in the first supersensible world.2° The parts 
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stand for or are the metonyms for the concept as a whole. The parts and 
the concept itself are abstracted from the time and space experienced in 
the immediacy. The unit of analysis is fixed in time and space (PM 389R). 
But such a discrete fixed abstraction contradicts the beginning of the act of 
thinking: that is, the moment of immediacy in consciousness. Verstand is 
stuck in such a contradiction: the lawyer, law student, or legal scholar—or, 
indeed, the legal philosopher of general jurisprudence —cannot break from 
the division of the world between the subjectivity of immediacy and the 
objectivity of fixed abstract concepts. 

In this light, the philosopher of Verstand is caught in an intellectual 
world where differences are intellectually constructed in terms of concepts. 
The philosopher thinks about or “think[s] over” or re-presents the imme- 
diacy of subjectivity (EL 2R). We think about intuitions; we reflect about 
them. Both subjectivity and objectivity remain “out there,” separate from 
the thinking being. The representing concept is distinguished from imme- 
diacy. The act of thinking mediates between the initial moment of immedi- 
acy on the one hand and the object which represents the immediacy on the 
other hand. Representation (Vorstellung) mediates by categorizing the im- 
mediacy. The representation confers form onto the particular immediacy of 
the subject. The categorizing representation displaces the immediacy as the 
object of study (EL 3R). Such a category is self-standing because “there is 
nothing to be thought with a concept save the concept itself” (EL 3R). 

Thus, if the philosopher remains stuck in an intellectual world of con- 
cepts, the representation is alienated from the immediacy. The fixed rep- 
resentations, such as posited rules by the state, are erroneously taken as 
“genuine” or practical constituents of legality. The reasoning involves in- 
tellectual distinctions about the rules. Since social phenomena draw from 
such moments of immediacy, legal reasoning, as Verstand, excises social 
phenomena from what the legal philosopher and lawyer take as legality 
(EL 6R). What is taken as “the law” is the “empty” first supersensible 
world with no return to the prior immediacy of subjectivity (EL 192A). 

Hegel calls this “picture thinking.” At one end of the concept-social 
spectrum, there is the self-standing concept. At the other end there are the 
social phenomena. The legal reformer who works through Verstand cannot 
access the social phenomena despite the need of the reformer to address 
the relation of legality with social phenomena. The self-standing concept 
never perfectly fits with the social phenomenon it represents. Hart himself 
echoes Verstand (and the first supersensible world) when he admits that 
a rule merely “approximates” or “very nearly reproduces” social phenom- 
ena.?! The representation through the act of intellectualization leaves the 
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inner immediacy (or what Hegel calls “being”) of the subject in favor of a 
representing concept (PR 454). The former immediacy is represented. Any 
claim that analytic reasoning is “practical” law is thereby fantasy. Such a 
claim remains imprisoned in the decomposition of concepts (rules) into 
their parts, without returning to the moment of immediacy which began 
the process of thinking. To access actuality, the philosopher returns to the 
observed subject’s immediacy that the intellectualization represents. 


b) Interaction of Concepts 


Hegel is dissatisfied with Verstand because the philosopher remains 
“imprisoned” in an external world that posits representations without re- 
trieving the immediacy with which the act of thinking began. Verstand 
becomes important in this loss of the immediacy. Immediacy is excluded 
from legality as prelegal. For the units of observation are concepts rather 
than the immediacy experienced by individuals in social phenomena. One 
concept is exclusively represented in terms of another concept: freedom 
in terms of necessity, culture in terms of nature, actus reus in terms of 
mens rea, a legislature in terms of a court, civilization in terms of bar- 
barism. The aim of the philosopher in the first supersensible world is to 
clarify self-standing concepts, to categorize the concepts, and to identify 
the boundaries of the concepts inter se. From the philosopher’s “hundreds 
of assurances about reason, knowing, thinking, etc.,” the concepts gain 
self-acceptance in the philosopher’s discourse “through endless repetitions 
of one and the same [statement]” (EL178R). With the introduction of con- 
cepts, then, there is a leap from the prelegal into the legal world, as both 
Hegel and Hart express, and the philosopher forgets that she or he has 
forgotten about the prelegal immediacy that was experienced. 


c) Verstand’s Representation of a Multiplicity of Particular Experiences 


When legal analysis remains imprisoned in the first supersensible world, 
what is erroneously believed to be legal knowledge is estranged from sub- 
jectiviry. The legal official, preoccupied with particular rules of objectivity, 
aims “to state what is right and legal [Rechtens], i.e. what the particular legal 
determinations are” (PR 2R). With Verstand, the particular determinations 
are other concepts/rules. Rules are verbalized as “concepts of right or of such 
‘concepts of right’ as are defined in this or that legal code” (PR 3R). But the 
codes, whether of debtor-creditor law or tax law, real estate law or consti- 
tutional law, lack any explicit reference to presupposed structures of legal 
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consciousness or social communication (PR 3R). A statute posits “general 
determinations of right, propositions of the understanding, principles, laws, 
and the like” (PR 3R). The judge or lawyer can identify a definition by vir- 
tue of the etymology of a word and this abstracts a concept from a context- 
specific experience. The more contradictory the rules in the abstract acts of 
intellectualization, the more difficult does one find it to posit a general defi- 
nition. For, a definition claims to be universal whereas contradictions ren- 
der such universality impossible. But, as Hegel (and Hart) point out, such a 
definitional approach to legality possesses shortcomings (PR 2R).” 


d) Difference as a Difference Between Concepts 


The self-standing concept becomes the object of decomposition into its 
parts. With Verstand, what is taken as difference is an intellectual difference 
amongst concepts. Social differences are immaterial and, indeed, forgot- 
ten. The more minute the parts and the clearer the identity of the shared 
features of concepts, the closer does one access the concepts of law. The 
distinctions between concepts approximate truth (PR 31R). Hegel explains 
such formalism of Verstand in this manner: “in the empirical sciences, it is 
customary to decompose what is found in representational thought [Vor- 
stellung], and when the individual instance has been reduced to the com- 
mon quality, this common quality is then called the concept” (PR 32A). 

Hegel’s description of the decomposition process of a self-standing 
concept may be familiar to the legal scholar whose methodology is Ver- 
stand.” Hart and Raz perhaps have best described and used this method 
in general jurisprudence today.** The official clarifies the boundaries of 
a concept (that is, a rule or principle). The official then decomposes the 
concept into its microfeatures. The official then identifies a common crite- 
rion of the microfeatures. The criterion constitutes the essence of a revised 
concept. The concept constitutes the knowledge of the perceived “facts of 
a case.” The official, though, never accesses such facts because she or he 
is caught in a network of concepts. One concept is justified in terms of 
another concept. The philosopher’s role is to describe and clarify “the pa- 
thology” of the system of concepts so decomposed in the objectivity of 
consciousness.” The system is even said to have “a life.”?° The boundary 
of the concept encircles a territorial-like metaphysical space. By discerning 
analytic truths about the boundary of a concept in an a priori manner, one 
“hopes that by doing so, we will learn something interesting, important, 
or essential about the nature of the thing the concept denotes.”?” 
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Hegel describes Verstand, much as does Hart, as the decomposition of 
a concept into distinct elements that are also self-standing independent of 
the particularity of social relationships. The microparts of a concept are 
inseparably bound together into a supersensible world that is erroneously 
taken as social existence. This is the first supersensible world. Thinking 
is the negation of something that is immediately experienced. Put differ- 
ently, “it is a mistake to assume that, first of all, there are objects that 
form the content of our representations, and then our subjective activity 
comes in afterwards to form concepts of them, through the operation of 
abstracting that we spoke of earlier” (EL163A2). Actuality is this forgotten 
immediacy when the philosopher enters into the act of mediation about 
the immediacy, a mediation where individuals recognize each other such 
as happened in the second supersensible world (EL12R). 


6. HEGEL’S CRITIQUE OF VERSTAND 


Verstand has several elements that stand out as conducive to social alien- 
ation according to Hegel. 

For one thing, with Verstand, social relations are excised from an analy- 
sis of intellectual differentiation (PR 26R). Hegel describes the analysis of 
a concept in this manner: the method “takes an object [Gegenstand], prop- 
osition, etc. given to feeling or to the immediate consciousness in general, 
and dissolves it, confuses it, develops it this way and that, and is solely 
concerned with deducing its opposite—a negative mode which frequently 
appears in Plato” (PR 31R). The cumulative aggregate of such analyzed 
concepts stands for a system of concepts emptied of all social particulari- 
ties despite the rhetoric of making distinctions about differences. 

Second, this focus upon the intellectual differentiation between con- 
cepts deters officials from scrutinizing the substantive content of a concept. 
Because particularities are not addressed in the clarification of the boundar- 
ies and the differentiation of concepts, legal knowledge is entirely formal. If 
the “philosopher” retrieved the content of the concepts, philosophy would. 
link an indeterminate concept with the social ethos in which the philoso- 
pher and the observed subject are immersed. The “content-independence” 
of legal arguments is a good thing according to some contemporary legal 
philosophers.?® Such content-independent reasons may be considered the 
units of legal objectivity.” The key to the formalism of Verstand is just this 
content independence. Hegel’s complaint with Verstand, not surprisingly, is 
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that the clarification and intellectual differentiation of concepts is “entirely 
superfluous,” as his handwriting indicates (W13, fn 23). 

Instead of focusing upon Verstand, Hegel relates truth to the content 
of concepts/rules. Legal truth addresses the relation of the particularity of 
the social content of rules with their form. This relation addresses the pre- 
supposed structure of consciousness. But if such a structure were excised 
from the analysis of concepts, as in Verstand, and if legal analysis ignored 
the recognition of individuals inter se, rules (that is, concepts) would lack 
legitimacy. Even the mere application of the rule to posited facts fails to ad- 
dress the ethos in which the official and litigants play a role. For the social 
events may be represented as concepts and, even if this is not so, the social 
event is enclosed inside the boundary of the rule/concept. Even legal his- 
torians, if they string concepts into a systemic explanation of social events, 
may become imprisoned in a theoretical world of concepts. Although we 
believe that we are “learning the law,”2° we “learn” empty concepts and 
posited facts without considering the social differences that constitute the 
meanings. Hegel lectured in 1824/25 that, “To think that the concept will 
determine everything is a prejudice. It is not true, because there is an im- 
mense sphere into which the concept does not descend . . . The concept 
proceeds through a specific development, up to a specific point of detail 
in its determinations, but these determinations remain universal (1824/25 
W13). As a consequence, Verstand “unconsciously achieves the opposite of 
what it intends” (PR 3R). 

Third, the irony about Verstand, according to Hegel, is that although 
the philosopher and observed subject may believe that they are dealing 
with social practice, they are trapped in an intellectual world that only 
recognizes concepts as the units of legality. The particular experiences are 
enclosed by the concepts. The concepts are applied to posited facts but the 
latter also become concepts. The social context-specific content is imma- 
terial to the analysis of concepts. Accordingly, this theoretical education 
“stops short at the universal and so does not reach actuality” (PR 207R). 

Against this background, it would seem that Hegel would view a great 
deal of his (and our) professional legal education as theoretical. First, legal 
analysis composes general rules from an endless multiplicity of detailed micro- 
rules (PR 189). The decomposition of such rules draws from “the material of 
finitude and individuality [Einzelheit] whose extent is infinite” (PR 216R). 
Second, we may believe that we are satisfying social needs or accessing so- 
cial phenomena by decomposing rules when in fact we are only decompos- 
ing rules about food, shelter, and clothing into more microconcepts. Any 
one concept is related to another concept. Instrumental rationality, a form 
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of knowledge I examine in Chapter 8, becomes highly specialized to such 
a point that individuals have “an inability to feel and enjoy the wider free- 
doms, and particularly the spiritual advantages, of civil society” (PR 243). 

Indeterminacy plagues Verstand. How so? Because the boundary of a 
rule/concept is another concept, the relations between concepts miss the 
context-specific drives, needs, and values of particularity. Most impor- 
tantly, the intellectual differences between concepts miss the particular- 
ity of the social relationships presupposed in the content of the concepts. 
Even context-specific events are categorized as concepts, although we are 
deceived into believing that they are “facts.” The social event, represented 
as a concept, is subsumed inside the boundary of a concept when the rule 
is applied to the posited facts (PR 3). The facts are taken as objective. Both 
the rule and the facts are posited external to and onto the subject. As a 
consequence, for Hegel, such an analytic approach to the philosophy of 
law is “pseudo-philosophy.” The authority of a rule becomes a mere “half- 
measure” (PR 31R) and “one-sided” because it fails to incorporate the social 
ethos into the content of the rules. Sarcasm permeates Hegel’s treatment of 
Verstand. The closest that the formalist method of knowledge accesses so- 
cial contingency is to subsume the facts, themselves swallowed in objective 
representations, under a category (PR 3R). As a consequence, the pursuit 
of logical consistency amongst concepts “has nothing to do with the satis- 
faction of the demands of reason and with philosophical science” (PR 3R). 

Fourth, legal institutions lose any connection with experiential pre- 
judgments or prejudicial. Social meaning, according to Hegel, draws from 
the intentionality of the subject, not from the criterion of some concept. 
The criterion intellectually transcends the control of the subject. The cri- 
terion is external and above the subjectivity. The institutional risks be- 
ing estranged from actuality, “the [external] institution has thereby lost 
its meaning and its right [to exist]” (PR 3R). Or, as Hegel also empha- 
sizes, “[t]his method leaves out of account what is alone essential to sci- 
ence—with regard to content, the necessity of the thing [Sache] in and for 
itself (in this case, or right [that is, of legally binding concepts]), and with 
regard to form, the nature of the concept” (PR 2R). The association of 
legitimacy with institutional sources when the institutions themselves 
are empty of any relation with actuality merely continues a rhetorical and 
reified shadow of actuality. In order to confer content into the relation of 
self-standing concepts with actuality, we need to recollect what went on 
before we represented concepts with concepts. With Vernunft, we bring to 
consciousness what we had forgotten during our preoccupation with the 
clarification, decomposition, and differentiation of concepts. 
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7. Vernunft 


Hegel offers a form of reasoning that coheres with the inverted world anal- 
ysis. Vernunft holds that an authentic philosophic method must focus upon 
the emergent presupposed structures of consciousness. Savigny’s histori- 
cism had left no such role for the subject. So too, Kant’s transcendental ref- 
erent had held out that intuitions without concepts were blind. By applying 
concepts to sensible experience, we worked the latter into unities—that is, 
into a “sense.” A judgment thereby incorporated inclinations of the body 
into the individual’s will.’ Once we bring inclinations into a judgment in 
this manner, though, we lose the possibility of universal moral rules. The 
latter are located in a noumenon rather than knowledge of phenomena.*? I 
shall now examine Hegel’s differentiation of legitimacy from truth, how 
Verstand fails to access such truth, how Vernunft differs from Verstand, the 
retrospective role of the philosopher of Vernunft, and how legal reasoning 
can institutionalize Vernunft. Only a speculative philosophy rooted in Ver- 
nunft, according to Hegel, deserves the name philosophy. 


a) Truth of the Content of Rules 


For Hegel, the legitimacy of a binding law depends upon truth. Truth 
addresses the relation of the form of a concept with its particularized con- 
tent. The particularity is the very act of thinking through which subjects 
are “becoming.” Through this content, individuals reciprocally recognize 
each other. Without a particularization in its content, a concept is inde- 
terminate in scope. I do not relate to “this” or “that” external representa- 
tion. I do not have an idea of this or that rule. If rules are reconciled with 
my subjectivity, the rules are “mine.” The subject embodies (confers the 
experiential body into) the content of rules and institutions. The particu- 
larity of an object of consciousness, such as a rule, becomes my own think- 
ing. For Hegel, the social particularization of an indeterminate concept 
incorporates the subject’s implied structure of consciousness or, in Hegel’s 
terms, “the whole preceding exposition and development of thinking” that 
observed subjects have considered their own (EL 213A). The philosopher’s 
role is to unconceal such implied structures “however painful the process 
may be” (PR 13A). Such implicit structures of consciousness manifest how 
the act of thinking links with objectivity. The implicit structure itself, not 
the institutions or discrete posited rules, “gives itself the form of external 
thereness” (EL 213). Hegel argues that both the empiricism of Locke and 
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the rationalism of Kant and Fichte miss this nexus of objectivity with the 
subjective consciousness.” 


b) Reason 


Philosophy, for Hegel, involves reason (die Vernunft) rather than the 
intellect (der Verstand). Der Verstand involves the analysis of the inter- 
relation of concepts in an intellectual world. The English term most fre- 
quently used to translate Verstand is understanding. As noted in Chap- 
ter 1, understanding erroneously suggests Gadamer’s very different use of 
the term (understanding as experiential knowledge). We had better translate 
Verstand as intellect or, better, as intellectual knowledge.” Hegel believes that 
Kant had been preoccupied with Verstand when he had considered con- 
cepts as things-in-themselves. Again, much as Hart describes of “mean- 
ing,” Verstand presupposes that a concept has an essence.** 

The fixity of a concept in time and space, described as such by Verstand, 
is accepted in contemporary Anglo-American jurisprudence.*° The impor- 
tance of Verstand is exemplified in law courses that introduce the student 
to the vocabulary and method of analytic distinctions between concepts. 
Perhaps Hart best describes Verstand in his Introduction to Concept of 
Law.*’ As noted earlier, both Hart and Joseph Raz exemplify Verstand in 
their essays about concepts.** Also noted earlier, Raz suggests that because 
intellectual distinctions can only take one so far, the official must ulti- 
mately posit a value to end the struggle to reconcile intellectual contradic- 
tions or, as Hegel puts it “establish [festsetzen] for the sake of establishing” 
(PR 214R).2° Verstand thereby privileges a professionally trained elite of 
expert knowers of indeterminate concepts, knowers who ultimately posit 
their arbitrary wills behind the legal analysis of concepts or the posit of 
constitutional values (PR 215-16). 

Vernunft, in contrast, involves synthetic reasoning in that particulars 
are added to the analysis of concepts. This particularity is a singular con- 
text-specific experience that the individual brings żnto her or his self-deter- 
mined concepts as she or he recognizes strangers. In this way the experi- 
ence of reciprocal recognition between strangers links the self-determined 
act of thinking with appearance. After all, the philosopher began the enter- 
prise of philosophy with immediacy. And immediate knowledge involves 
Mere appearances, not pure concepts in a noumenal realm (EL 45A). The 
appearances become determinate.*? Because jurists tend to associate sub- 
jectivity with such appearances and law with objectivity, the speculative 
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reasoning that Hegel advocates is often excluded from both philosophic 
and lawyers’ reasoning in general jurisprudence. 

What becomes important with such an exclusion of concrete experi- 
ence in Verstand, as noted above, is the presupposed legitimacy of the posit 
of an arbitrary will by a state official or institution. Vernunft, in contrast, is 
concrete in that it relates indeterminate concepts with contingent, context- 
specific experiences. Vernunft crosses the boundary between the noume- 
nal and phenomenal worlds. Concepts are actualized in the individual’s 
social experiences. Hegel thereby collapses the distinction between the 
rule/value, is/ought, law/politics dichotomy by locating concepts inside 
the structures of consciousness of the observed subject. Values are implied 
from the universals shared with strangers in one’s implied structure of con- 
sciousness. The observed subject is ultimately free when she or he becomes 
conscious that the subject shares the concepts with strangers through laws 
and institutions that they have constructed. Hegel calls such a conscious- 
ness, Reason or Vernunft. 

The philosopher cannot discover or learn Vernunft. Nor can the phi- 
losopher analyze, theorize, or institutionalize Vernunft by occupying an 
office in a faculty of education or of law or, for that matter by being called 
professor of philosophy, in a university that prides itself in the production 
of skills. I shall explain why this is so in Chapter 8. Vernunft synthesizes 
concepts with contingent, context-specific experiences. This synthesis is 
marked by an interesting contrast between an act of representation and 
the experience of immediacy or presence with an object. Instead of distin- 
guishing concepts as we do with Verstand, we access Vernunft through the 
immediate identity of self with object. The individual most successfully ac- 
cesses Vernunft if she or he has reached the highest standards of Bildung. 

Hegel’s philosophical method, then, is an immanent process of the 
retrieval of the act of thinking. The philosopher observes how concepts 
mediate between immediacy and the objects of nature. The philosopher 
also observes how the content of the mediation differs from one ethos to 
the next. Because the retrieval is immanent in the act of thinking, con- 
sciousness is “an immanent progression and production of its own de- 
terminations” (PR 31). If the philosopher limited the study of law to the 
intellectual distinctions amongst a priori concepts, the concepts, being 
representations external to the philosopher, would have to be posited onto 
the observed individual’s particular context-specific experiences. Such an 
act of thinking would be violent. Even if the concepts were applied to what 
are held out as “the facts” of a case, the concepts would have to be posited 
from the vertically higher concepts onto the concepts about “the facts.” The 
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“facts” would become an instance of the intellectually differentiated con- 
cept. But with Vernunft, the subject is initially immediate with objectivity 
and then the philosopher recognizes the objectivity in the subject’s im- 
plied structure of consciousness. 

Such a structure, though, is not peculiar to each individual. Rather, it 
is shared in a social-cultural ethos in which the philosopher and observed 
individual live. An ethos manifests the possibility of reciprocal recogni- 
tion. It is just such an ethos that inculcates immediacy into the collective 
consciousness of the populace. How does the philosopher recognize when 
one structure of legal consciousness is evolving into another? The philoso- 
pher identifies when a populace begins to challenge what it had heretofore 
taken for granted without deliberation. Athenian democracy, for example, 
had evolved into a hollow, spiritless, and unstable social order which had 
no space for the rise of an intentional subject according to Hegel. Aristoph- 
anes mocked the polis (PR 138A). Faced with such a hollow structure of 
consciousness, Socrates retreated into his own inner consciousness (PR 
140R). The role of the legal philosopher is to make conscious what has 
hitherto been unconscious in terms of how someone like Socrates relates 
to others through shared unconscious values. 

The philosopher of Vernunft looks backward into the structures of le- 
gal consciousness implied in any particular society at any particular epoch 
of time. In this way, Vernunft is recollective of the collective unconscious. 
In the passage with which I began this book, 


{a]s far as the individual is concerned, each individual is in any case a child 
of his time; thus philosophy too, is its own time comprehended in thoughts. It is 
just as foolish to imagine that any philosophy can transcend its contemporary 
world as that an individual can overleap his own time or leap over Rhodes. If 
his theory does indeed transcend his own time, if it builds itself a world as it 
ought to be, then it certainly has an existence, but only within his opinions—a 
pliant medium in which the imagination can construct anything it pleases. 
(PR 21-22) 


Put differently, the philosophic method that Hegel advocates and mani- 
fests describes phenomena rather than constructs justificatory arguments 
about a priori concepts. Reason, for Hegel, involves the movement of 
structures of concepts immanent to the act of thinking. 

There are two points that one needs to bear in mind in this respect. 
First, the logic of the immanent movement of legal consciousness lacks any 
externally posited presupposition. Most disciplines of study carry a pre- 
supposition with them. Political science, for example, presupposes that the 
State is the object of study. The study of law usually presupposes that the 
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rules of legislatures and courts bind inhabitants by virtue of their source in 
the state’s bureaucracy. To be sure, Hegel admits that a philosopher presup- 
poses that philosophy must begin with something that is either immediate 
or mediated (SL 67). But legal reasoning, according to Hegel, claims that 
the legal philosopher must not come to her or his subject of study with any 
presupposition about an externally posited source of legitimacy. 

The absence of any such presupposition in Hegel’s method—at least 
as Hegel sees his method—helps to explain why most of Hegel’s analy- 
sis in Philosophy of Right concerns a stateless condition. Each structure of 
legal consciousness is socially and historically conditioned. Structures of 
consciousness relate to nature, objectivity, subjectivity, and the collective 
unconscious of the subject. The philosopher must retrospectively identify 
the boundaries of objectivity and subjectivity in the implicit structures of 
consciousness of the observed actors. Such structures will vary from soci- 
ety to society and from epoch to epoch. 

Second, as Gadamer would caution,*! Hegel’s approach to philosophy 
is not really a method. For one thing, a method suggests a technique to 
reach a goal. Such reasoning is instrumental. Verstand is characterized by 
such instrumental reason, a point that Max Horkheimer (1895-1973) and 
Theodor Adorno (1903-1969) picked up over a century later in their pow- 
erful Dialectics of Enlightenment.*? Because Verstand accepts the externally 
posited source of reasoning as a “given,” the immanent process of think- 
ing “is precisely what the understanding always describes as incompre- 
hensible” (PR 7R). Even a philosopher needs to become conscious of the 
boundary of her or his own presupposed structure of consciousness in an 
ethos. Further, a “method” suggests that there are rules about thinking 
in a certain way. Hegel’s aim, though, is retrospectively to identify the 
rules that any particular ethos might have. The philosopher observes how 
nonphilosophers also feel immediate with “the law.” There is no external 
factor or criterion that mediates between subject and law. In sum, Hegel’s 
“method” is hardly what one might consider a “scientific” method. 


c) Legal Reasoning as Vernunft 


Let us contrast how a philosopher might reason as Verstand and as Ver- 
nunft.* Let us take the monarch as the object of study. With Verstand, 
the monarch is a mere concept. Reasoning as Verstand differentiates the 
concept of the monarch from other concepts, such as of the legislature or 
the electorate. This is Verstand. The concept represents the monarch. The 
concept of the monarch—or a court or legislature or a right—is located in 
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a network of self-referring concepts. In such a view, though, one could, at 
best, have faith in the unity of the parts of the analyzed concept (PR 280R). 
As Hegel notes, “[t]he concept of the monarch is therefore extremely dif- 
ficult for ratiocination—i.e. the reflective approach of the understanding— 
to grasp, because such ratiocination stops short at isolated determinations, 
and consequently knows only [individual] reasons [Grinde], finite view- 
points, and deduction from such reasons” (PR 279R). If the monarch were 
the object of Vernunft, however, the concept of the monarch would relate 
to the context-specific social phenomena that particularize the concept. 
Such a synthesis of concept and particularization would be “entirely self- 
originating” much like Hegel describes of the logic of freedom. 

Hegel cautions that there is little point to analyze concepts in a manner 
that parses sentences from “predicates, principles and the like” (PR 269A). 
The latter parsing involves “formalistic thinking [Formalismus] that endea- 
vours to rationalize away [wegzurasonnieren] the substantial and concrete 
nature of the thing [Sache] in favour of individual aspects which belong to 
its external appearance and of abstractions which it derives from these” 
(PR 319R). Such rhetoric turns on “the art of allusions, turns of phrase, 
half-utterances and semi-concealment” (PR 319R). The legal reasoning in 
the sense of Vernunft inquires into the beliefs and ideals embodied in cus- 
toms, religious practices, intermediate social institutions, posited codes, 
the social relations between men and women, languages, political and le- 
gal institutions, and the social-cultural practices of such institutions. This 
inquiry renders conscious the implied structure of the collective uncon- 
scious. Legal studies need to unconceal the spirit of social actuality from 
the reified old forms. 

Hegel is not the first constitutional lawyer to associate the units of le- 
gality with such a wide spectrum of resources: Aristotle was another.** 
Hegel builds legal units from social relations rather than from the intellec- 
tual differentiation of rules. Unless rules are contextualized in social rela- 
tions, choices are made as if human beings were abstracted from the social 
world. Instead, rights and duties are articulated in the context of an ethos. 
Particularity (the desires and inclinations) is identified from a medium (a 
universal). The universal joins with particularity to manifest the presup- 
posed social relationships between strangers. Hegel thereby connects his 
method to actuality, a term I introduced in Chapter 1 (PR 320). Actuality 
may be unwritten and unconscious behind the ratiocination of statutes 
and precedents.*§ Further, the jurist must have a “disposition” to seek out 
such social actuality (PR 270R). Only philosophical consciousness—not 
the instrumental and analytic method of legal reasoning—can comprehend 


107 


108 


Legal Reasoning 


a particular judicial decision as Vernunft. The jurist must identify how im- 
mediacy between subject and objectivity is manifested in reciprocally rec- 
ognized relationships in an ethos. Legal reasoning, then, is directed to the 
immanent relationships between individuals in an ethos. But the judge or 
philosopher may well share a presupposed structure of consciousness with 
the observed subject’s immediate identity with objectivity. The role of the 
philosopher or judge is formidable (PR 320). 


8. ANTHROPOLOGIST OR PHILOSOPHER? 


It is tempting to describe Hegel’s theory of legal reasoning as an anthro- 
pological exercise. The Roman Stoics, such as Seneca, and the Roman 
Epicureans, such as Lucretius, as well as modern legal philosophers, such 
as Locke and Rousseau, had claimed a temporal origin to the state. Even 
leading Anglo-American legal philosophers, such as Hart, have asserted 
or implied that a modern legal order anthropologically develops from a 
“rudimentary and primitive” or “prelegal” one.** Philosophy of Right also 
draws heavily from historical and anthropological sources (PR 32, 19R). 
This is especially so when Hegel distinguishes civilization from barbarism 
as outlined in Chapter 2 (PR 32R, 349, 351). Hegel’s lectures just before 
his writing of Philosophy of Right also suggest an anthropological method. 
There, he claims that the modern state has its historical roots in the fam- 
ily or clan (1817/18 122R). We evolve historically from the nomadic life of 
savages (1817/18 103), to an agricultural community (103), to a trading class 
(1817/18 104), and to a universal class of public servants (1817/18 105). Even 
the corporation is a historical phase that has replaced the nuclear family of 
the town: “[i]t is very often the case with us that states developed out of 
corporations, e.g. through feudalism . . . As third estate [Stand] the people 
in turn formed corporations, by means of which they took advantage of 
the weakness of the state to secure privileges for themselves” (1817/18 125R). 
More generally, “[t]he ensuing stage of history is always higher, and this is 
the perfectability of spirit . . . In sublating its phenomenal form, the spirit 
of the age [Zeitgeist] attains in the transition a higher stage” (1817/18 126R). 
The intimate association of a social practice with an ethos reinforces the 
anthropological character of the object of study.*” 

That said, Hegel has in mind in his mature legal philosophy a philo- 
sophical, not an anthropological, method. The different forms of S#ttlich- 
keit, I shall explain in Chapter 6, presuppose universals that strangers share. 
Hegel’s mature legal philosophy describes the recognition of the stranger 
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as the central issue in ethicality. It is not any social-cultural ethos with 
which Hegel is concerned. Rather, legal reasoning focuses upon the logi- 
cal progression of presupposed structures of consciousness that increas- 
ingly recognize a self-conscious subject’s role in subjective and objective 
legal consciousness. There are no interrupted moments in linear progress: 
no “two steps forward and one step backward.” Further, a historical event 
is not the same as the structure of consciousness. Each structure of con- 
sciousness is the logical foundation of the next. As Frederick Copleston 
suggests, the movement from one structure of consciousness into a higher 
level of consciousness (and, therefore, of civilization) is a thinking move- 
ment for Hegel, not a historical one.** This movement of thinking is what 
Hegel describes as Reason or Vernunft. 

If Hegel were following an anthropological method, he would not 
initially concern himself with private property and begin with the fam- 
ily as a social institution. Indeed, Hegel admits that we might be able to 
have a family, such as takes place in some nomadic tribes, without private 
property (PR 32A). Hegel first examines property, however, when the in- 
dividual begins to think because it is a shape of consciousness that precon- 
ditions the possibility of a family where a self-conscious subject is possible. The 
anthropological genesis of a subject’s social institutions come on the scene 
before the philosopher becomes conscious of what is transpiring in the 
observed subject’s self-conscious relation with objectivity (EL 83A). The 
observed subject brings such institutional practices and their products into 
her or his consciousness. The observed subject thereby holds her- or him- 
self responsible for the content of any one rule or institutional act. Legal 
knowledge becomes practical rather than theoretical. The philosophic per- 
spective recognizes how this role of the subject with objectivity is trans- 
formed from the feeling of immediacy with customs to a reflective ethos. 

Accordingly, an anthropological origin to a legal system is of no con- 
cern to Hegel except by way of example to his argument. Rather, he aims to 
explain why the posited rules and institutions of a state are binding when 
the inhabitants are internally driven to become self-conscious through acts 
of thinking. The act of thinking is immanent in an already existing social 
ethos (PR 31R, 189R). Even morality, according to Hegel, is located in so- 
cial relationships. The observed subject (and philosopher) cannot separate 
her- or himself from social relationships. The inhabitant may not even opt 
from the public character of the state’s laws: “if no state is there then reason 
[the reason associated with the progress of self-conscious will] demands 
that one be founded” (1822/23 W67). Historically, a state comes first and 
then the civil society with property, contracts, and institutions arrives on 
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the scene (1819/20 W188). Indeed, even in Hegel’s own terms, the origins of 
history—a stateless society of barbarians—is a mythological “prehistory.” 
He rigidly distinguishes between barbarism and civilization in order to 
render experienced time possible. Although commentators of Hegels 
works have often understood the organic legal order as the final moment 
of history,” this entirely misses the time-consciousness of Vernunft. There 
is no historical closure to the development of presupposed structures of 
legal consciousness. Recht involves a cumulative process of the subject be- 
coming ever more conscious of her or his role in determining and mirror- 
ing laws and centralized institutions. 


9. TRUTH AND THE IDENTITY OF LAW 


The philosopher’s role in all this, though, is not, as appears to be the case 
today, that Hegel’s philosopher become the specialist of applied ethics, a 
market economy, public policy, human rights, or gender politics. Nor does 
Hegel’s philosopher aim to clarify concepts such as “free speech,” the nature 
of a right, or the concept of law itself. Further, too often the contemporary 
legal philosopher assumes that legality is constituted from what lawyers 
and judges claim they do. The rules and values posited by state institutions 
are often considered authoritative or binding. We have all been reminded: 
the law student must learn to think like a lawyer. The philosopher’s role 
(and that of the lawyer or judge) are too important for that. For the legal 
philosopher’s objective is the search for truth, according to Hegel. 

This is the entry point for the contemporary lawyer or legal scholar to 
appreciate Hegel’s laws. When the lawyer or judge examines the binding 
character of a legal rule, the object of study is a proposition. The clarifi- 
cation of the boundary of the proposition and the consistency between 
propositions identify a legal unit. The judge plays the role of a disinter- 
ested third party who appeals to concepts that transcend the particular 
context-specific experiences of the parties. The judge appeals to a rule (this 
being a concept) as the unit of legality. Of course, human values are impor- 
tant, though our lawyers, legal scholars, and judges often find difficulty in 
running too far or fast with them. When we humans are weighed down 
with subjectivity, we defer to representations (Darstellungen) of a concept 
in hopes that we access objectivity. When we recognize the contingency 
of knowledge, though, we fall back upon subjectivity as the ultimate ref- 
erent of legal reasoning. Both judges and philosophers acknowledge that 
posited human values or beliefs end the otherwise infinite ratiocination of 
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rules.©° The values function to evaluate the content of the rules.! We try 
to relate such values to their source in the institutional bureaucracy of the 
state-centered legal order to legitimize our beliefs as binding on others. 
The philosopher’s role, as well as the lawyer’s, does not end here, 
though. This trace of a legal unit to some external founding authorizing 
origin may be true or untrue. Contemporary legal philosophers are com- 
fortable, more often than not, when they associate legitimacy with such an 
external legitimizing origin such as habits of obedience and when this ori- 
gin is recognized as a rule of recognition. Hegel’s point in this enterprise is 
that the content of such a legitimizing externality, as well as the content of 
the rule of recognition, are immaterial if the legal philosopher or the legal 
official are only concerned with “what is the identity of the unit of legal- 
ity?” Hegel’s facetious comments about the rule-chasing lawyer are as vivid 
as are Cicero’s.*? Hegel might also describe the policy expert of today as a 
mere “pseudo-philosopher.” Why? The concept-chasing lawyer or policy 
expert fails in the quest to access truth of a legal unit. Hegel proceeds to 
examine how the posit of a value relates to a presupposed structure of con- 
sciousness that the subject—the official widely defined—presupposes. 
Truth lies, then, in the social relationships presupposed in the con- 
tent of a concept or rule. Such a rule manifests an implied structure of 
consciousness where individuals may or may not reciprocally recognize 
each other. But because the subject’s structure of consciousness evolves 
over time, truth wanders through time. A philosophy of law is a narra- 
tive about experiences in time-consciousness. An analytic syllogism does 
not address such. One reads the rules and institutional acts through an 
opaque window. The challenge is for the philosopher to identify the spirit 
of one’s epoch, better understood as Weltanschauung. For Hegel, legal ex- 
istence rests in the act of thinking about an event during the experience of 
time. The content of statutes and precedents incorporates the social-cul- 
tural assumptions and expectations that one takes for granted when one 
intellectually distinguishes one rule from another. The observation about 
the presupposed self-conscious recognition of strangers through shared 
mediations, such as institutions, religious practices, and all the other in- 
dicia of Vernunft, would be the objective of legal education. I shall expand 
upon Hegel’s theory of legal education in Chapter 9. The importance of 
the act of thinking prior to any presupposed external foundation attrib- 
uted to an authorizing origin is otherwise missed by legal philosophers. 
Sources external to consciousness, such as a hypothetical state of nature 
(Hobbes), habits of obedience (Bentham and Austin), the regularity of 
social behavior (Hart and Coleman), an invisible author (Rousseau), an 
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a priori thought (Kelsen), bonding (Hart and Raz), or an idealized ratio- 
nally cohesive narrative (Dworkin), are removed from the act of thinking. 

Truth, though, is not accessed by such a trace of authority to some 
exteriority to self-consciousness. One cannot pass through the process of 
thinking from such a superficial act of learning. The identity of the social 
phenomena in the content of a rule, the examination of how the content 
of such rule represents how each individual recognizes the other, and then 
the nexus of such social recognition with the presupposed structures of 
consciousness in an ethos: such inquiries involve speculation, Hegel ad- 
mits. The philosopher must not rest content with the mere accumulation 
of speculative ideas. Hegel explains his point more clearly in this way: 


The truth concerning right, ethics, and the state is at any rate as old as its exposi- 
tion and promulgation in public laws and in public morality and religion. What 
more does truth require, inasmuch as the thinking mind [Geist] is not content 
to possess it in this proximate manner? What it needs is to be comprehended 
as well, so that the content which is already rational in itself may also gain a 
rational form and thereby appear justified to free thinking. For such thinking 
does not stop at what is given, whether the latter is supported by the external 
positive legitimacy of the state or the mutual agreement among human be- 
ings, or by the legitimacy of inner feeling and the heart and by the testimony 
of the spirit which immediately concurs with this, but starts out from itself 
and thereby demands to know itself as united in its innermost being with the 
truth. (PR Pref. 11) 


There simply is no closure to the pursuit of self-consciousness by observed 
individual or deserving philosopher. The human subject can evolve to 
higher and higher levels of self-consciousness where the individual recog- 
nizes her- or himself in the stranger and the stranger in her- or himself. 
To this end, Hegel begins with the stateless society that characterized the 
Germany of his day. 

This absence of closure, manifested by the thinking being, marks Hegel’s 
problematic of a modern state-centric legal order. For if an individual gains 
a consciousness of her or his separation from the universals of one’s tribe 
or polis, why would one feel obligated to follow the laws of the newfound 
state-centric legal order? In order to set the stage for this fundamental 
question, we need to turn to Hegel’s explanation of the moment of im- 
mediacy with objectivity when the former member of the tribe or polis un- 
knowingly emerges from an implied structure of consciousness centered 
about a thinking being. 


CHAPTER FOUR 


Persons, Property, Contract, and Crime 


Hegel begins his Philosophy of Right with what he calls Abstract Right. It 
is sometimes said that Abstract Right represents the state of nature where 
monadic individuals are abstracted from biography and socially contingent 
relationships with others. Others suggest that Abstract Right begins with 
the Kantian autonomous person who, by virtue of being purged of inclina- 
tions, can reason about universal maxims. There is a problem with both ac- 
counts: namely, that at the same time that Hegel describes Recht as abstract 
he also describes it as being immediately determinate (PR 34-39). Hegel 
begins Philosophy of Right, for example, with “[t}he will which is free . . . as 
it is in its abstract concept, is in the determinate condition of immediacy” 
(PR 34). What does Hegel mean by this assertion? How can a person’s will 
be abstract and indeterminate and yet, at the same time, be immediate and 
determinate? Hegel restates the apparent contradiction as follows: 


At first, will appears in the form of immediacy; it has not yet posited itself as in- 
telligence freely and objectively determining itself, but only finds itself as such 
objective determining. As such, it is (1) practical feeling, has a single content and 
is itself an immediately individual, subjective will which, we have just said, feels 
itself as objectively determining, but still lacks a content that is liberated from 
the form of subjectivity. (PM 469R) 


How can the will be objective and yet be immediately subjective? 

Hegel’s explanation, which Hegel does attempt in a dense paragraph 
(PR 34A), lies in the stateless condition from which the thinking (and 
therefore civilized) being emerges. We need to bear in mind the two levels 
of consciousness: the observing philosopher and the observed subject. The 
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observing philosopher, though not entirely aware of what is going on, is 
ahead of the observed individual. I shall begin in section 1 by explaining 
how the retention of an immediacy with objectivity prevents the observed 
individual from becoming aware that she or he is autonomous of the objec- 
tivity which concepts construct. The immediacy also deters the individual 
from being conscious of her or his own role in the construction of the con- 
cepts. In section 2, I shall then identify a series of concepts that the indi- 
vidual wills as she or he emerges from the tribe: personhood, property, 
contract, and crime. Because of the immediacy with such concepts, the in- 
dividual does not accept that objectivity could be otherwise. The individ- 
ual remains a natural being because of this close association of immediacy 
with objectivity. The individual cannot imagine that there are other beings. 
Violence and the unlimited desire to assimilate and conquer territory char- 
acterize this solipsistic being. That said, in section 3, I shall reconstruct two 
arguments, with examples, as to why there are limits to the inviolable right 
to private property in Abstract Right. Then, in section 4, I shall retrieve 
how ethicality emerges in the individual’s recognition of a stranger by vir- 
tue of being a contractee. In section 5, I shall recount how the philosopher 
comes to realize at this point that a new objectivity has interceded between 
the observed individual and the objectivity of nature. When an observed 
individual contravenes or undermines the newfound objectivity, she or he 
challenges the very legitimacy of the objectivity of consciousness. The lat- 
ter must punish the criminal in order to return the objectivity to its proper 
legitimacy. The criminal’s act is contrary to the criminal’s interest as a ratio- 
nal person who has the potential to be self-conscious. This has implications 
for sentencing by deterrence and by rehabilitation. 


I. THE IDENTITY OF IMMEDIACY WITH OBJECTIVITY 


Returning to Chapter 1, I distinguished between two forms of self- 
consciousness. The one is the observed subject who, immersed in an ethos, 
is unconscious of her- or himself and of her or his separation from ob- 
jectivity. The second, the philosophical consciousness, observes the subtle 
and slow development from such immediacy to the mediation of concepts 
that represent objectivity. With the latter concepts, the observed individ- 
ual continually tries to determine objectivity so that she or he can become 
free of external constraints to her or his action. The observed individual 
believes that she or he is free of external constraints only to find that such 
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a freedom is an illusion that needs to be overcome. What the observed 
subject takes as objectivity, including formal institutions and laws of the 
external state, is only a shell that conceals social relationships that the 
philosopher (and the observed subject) need to lift from immediacy into 
the thinking about concepts. The philosopher struggles to become self- 
conscious in her or his observations about such relations of the observed 
individual to objectivity, just as does the observed individual. 

So, Hegel begins with an observed individual who is emerging from 
her or his consciousness in a tribal legal order. Although the individual still 
remains immediate with the tribal customs, she or he is separating from 
them as she or he leaves the tribe for the individualist culture. The indi- 
vidual unself-consciously thinks about concepts that represent the newly 
emerging objectivity of consciousness. The individual feels unaware of any 
humanly constructed mediating concept between the self and the objectiv- 
ity of nature even though the individual has become separate from such 
objectivity upon leaving the tribe. The absence of awareness about the me- 
diating concepts renders indeterminacy to the concepts. The indeterminacy 
is characterized by a lack of particularity in the content of the concepts. 

The separation of the emergent individual from objectivity goes hand 
in hand with the development of a will. The will, though, is not quite 
existent because the will represents an awareness that is still absent in the 
emerging objectivity. The autonomy of individual from the objectivity of 
nature, in contrast, is observable by the philosopher. 

The philosopher observes that the content of the concepts with which 
the emergent individual feels immediate are indeterminate. They lack no 
limit because they are shells that lack particular content by virtue of the 
immediacy of the observed individual with them. The concepts—for ex- 
ample the concept of property—would become determinate when the in- 
dividual self-consciously thinks about the content and when the observed 
individual brings content into the concepts. That moment will only arise 
when strangers recognize the concepts as their own. The contract is the 
first such moment of recognition of the stranger. Until that moment of 
consciousness, there seems to be no limit to the scope of the individual’s 
objectivity of consciousness (though I shall argue in section four that there 
is such a limit even in this early moment of self-consciousness). I shall now 
proceed through various moments of the emerging objectivity of con- 
sciousness: personhood, property, contract, and crime. I shall do so with a 
view to understanding how legitimacy emanates from the increasing self- 
consciousness of the subject. 
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2. THE DEVELOPMENT OF THE WILL FROM IMMEDIACY 


The philosopher observes that the observed individual is separate from ob- 
jectivity in contrast with the observed individual who still feels immediate 
with objectivity.! So, objectivity is determinate (from the viewpoint of the 
observed individual) and indeterminate (from the viewpoint of the philo- 
sophical consciousness). The observed individual is not aware that she or 
he is a subject. The individual does not yet know that she or he thinks on 
her or his own—that is, that she or he has any intentionality, desires, con- 
science, morality, or other internal factors that philosophers generally asso- 
ciate with a subject. Nor is the observed individual aware that the objectiv- 
ity that she or he considers all controlling is really historically and socially 
contingent. The individual still retains the tribal presupposition that there 
is an objectivity that is uncontrolled and uncontrollable. Consistent with 
such an assumption, the observed individual is a mere accident to ethicality: 
“[w]hether the individual exists or not is a matter of indifference to objective 
ethical life, which alone has permanence and is the power by which the lives 
of individuals are governed” (PR 145A). The individual is lost in “merely a 
play of the waves” (PR 145A). If the individual identifies with institutional 
sources, the individual forgets that she or he is autonomous from the objec- 
tivity of posited enactments and institutions (PR 140f). The complete im- 
mediate identity of the individual with objectivity empties the individual of 
any particular content such as a biography or intentionality. Further, there 
does not appear to this individual any other objectivity than the one with 
which she or he identifies. The individual is alone in the world. She or he 
recognizes no other individual. She or he assumes that everyone else accepts 
the objectivity that she or he is constructing in her or his consciousness. 


a) The Philosopher’s Observation of the Separation 
of the Subject from Objectivity 


To the philosopher, this immediacy has dissolved into the mediation of 
concepts. The concepts mediate between the former immediate observed 
individual and the objectivity with which she or he had felt at one. The 
philosopher becomes aware that the concepts emanate from the subject’s 
consciousness. There are two sets of objects now. There is the objectivity 
of nature, the gods, Fate, and customs. I refer to this as the objectivity of 
nature. And there is an objectivity which is constituted from the subject’s 
concepts. I call this the objectivity of consciousness. The objectivity of 
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consciousness intercedes between the subject and the objectivity of nature. 
Concepts are objects of consciousness.? 

Only the philosopher becomes aware of the separation of subject from 
the objectivity of nature, and only the philosopher is aware that the person 
itself is a concept emptied of conscience, intentionality, and other internal 
factors. The philosopher is not yet aware of any institutions, such as courts 
or legislatures. Nor is the philosopher aware of any state. The philosopher 
is only aware that the subject has begun to think after having departed 
from the tribal culture (PR 41A). Hegel characterizes the unaware subject 
as a “natural being.” The individual is not natural in a biological sense. 
Rather, she or he is natural in the sense of having bonded with the objec- 
tivity so deeply that the objectivity seems like a “second nature.” 


b) The Abstract Person 


Recalling the difference between a subject and a person, explained in 
Chapter 1, the philosopher only recognizes abstract persons at this early 
moment in the emergence of consciousness. The individual feels bonded 
with the abstract person because of the determinate immediacy as she or 
he leaves the tribe. But precisely because of that immediacy, the abstract 
person, as a concept constructed from the consciousness of the observed 
individual subject (the subject being the “same” as the “individual” emerg- 
ing from the tribe), is a key element of the seemingly uncontrolled and 
uncontrollable objectivity. Hegel explains the abstract person in this way: 


Personality begins only at that point where the subject has not merely a con- 
sciousness of itself in general as concrete and in some way determined, but a 
consciousness of itself as a completely abstract “I” in which all concrete limita- 
tion and validity are negated and invalidated. In the personality, therefore, 
there is knowledge of the self as an object [Geganstand], but as an object raised 
by thought to simple infinity and hence purely identical with itself. In so far 
as they [as observed individuals] have not yet arrived at this pure thought and 
knowledge of themselves, individuals and peoples do not yet have a personal- 
ity. PR 36R) 


The abstract person lacks intentionality, conscience, human values, or any 
other element of subjectivity. Although the person has determinate con- 
tent as this subject who has an arbitrary will as she or he emerges from the 
stateless condition of a tribe, the person in objectivity with which the sub- 
ject feels immediate is “pure self-reference” and “infinite, universal, and 
free” (PR 35). Being empty of any particularity as a person, the person’s 
identity has an infinite scope. 
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Thus, a contradiction, unknown to the tribal culture, permeates the 
emerging structure of consciousness (PR 35A). On the one hand, a finite 
determinate subject feels immediate, as she or he did in a tribe, with the 
objectivity that the subject is constructing. On the other hand, the subject 
is unknowingly separate from the objectivity. The subject even feels the 
objectivity as determinate (by virtue of immediacy). But the concepts of 
the objectivity are indeterminate, abstracted as they are from space and 
time by virtue of the separation of the subject from the objectivity (PR 
42R, 42A, 56). This objectivity is of consciousness rather than of nature. 

Because the term person is so common in international human rights 
treaties and in constitutional bills of rights, let us focus upon the char- 
acter of this abstract person. The person exists without a biography, pa- 
rental nurturing, assumptions, expectations, a family, schools, a market 
economy, a state, race, religion, or gender. The person is even purged of 
human feeling and intentionality. There are no mediating institutions be- 
tween individual persons and objectivity. The person does not experience 
time and space (PR 42R, 42A). The abstract person exists behind a “veil 
of ignorance,” to use the concept of John Rawis.? The appetites, desires, 
and values of immediacy are particulars that are absent from the abstract 
person. As Hegel puts it, “[i]n formal right, therefore, it is not a question 
of particular interest, of my advantage or welfare, and just as little of the 
particular ground by which my will is determined, i.e. of my insight and 
intention” (PR 37). Since immediacy characterizes the structure of con- 
sciousness of the emerging thinking subject, the subject, like the former 
tribal member, lacks any awareness of being autonomous of objectivity. 
The subject believes that objectivity is determinate because there is no 
other objectivity or stranger existence. But because of the immediacy, the 
objectivity is pure. 

The philosophical consciousness, however, is aware of the observed in- 
dividual’s unawareness of separation. The philosopher therefore observes 
that the observed individual’s mediating concepts in the objectivity of con- 
sciousness are indeterminate precisely because the observed individual fails 
to comprehend them as mediating concepts (PR 34). But by virtue of its 
indeterminacy, such a person is a monad isolated and indifferent to other 
persons as persons. The person does not depend upon any other person or 
institution for its existence. Interestingly, even the nuclear family can be 
such an abstract person (PR 169). Strangers are mere external things like 
trees, tools, and automobiles. Things exist “out there” beyond the con- 
sciousness of the person. They need to be seized in order for the person to 
lack external constraints upon her or his will. But even other abstract per- 
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sons are things to the person whom the philosopher observes. Each person 
is capable of being appropriated by the other as a thing. 

All this reinforces a formalism in the consciousness of the observed indi- 
vidual. The formalism is produced from the immediacy with objectivity. The 
abstract person is a unit in the objectivity. Hegel explains the formalism of 
the objectivity when he addresses impulses and choice in Philosophy of Mind: 


The nominal [formal] rationality of impulse and propensity lies merely in their 
general impulse not to be subjective merely, but to get realized, overcoming 
the subjectivity by the subject’s own agency. Their genuine rationality cannot 
reveal its secret to a method of outer reflection which presupposes a number of 
independent innate tendencies and immediate instincts, and therefore is want- 
ing in a single principle and final purpose for them. But immanent “reflection” 
itself carries it beyond their particularity and their natural immediacy, and 
gives their contents a rationality and objectivity, in which they exist as neces- 
sary ties of social relation, as rights and duties. It is this objectification which 
evinces their real value, their mutual connections, and their truth. (PM 474) 


The abstract person is just such an objectification of subjectivity. And 
the objectified indeterminate person wills only what the person self- 
determines. There is no other person at this point in the subject’s con- 
sciousness. The person refers to itself for its identity (if this self-referral is 
possible without a comparative other person or particular). Anything that 
stands opposed to the person, whether an external thing or even an exter- 
nal subject with wants and desires, is null and void (PR 39). As in Roman 
law, all that exists is either the abstract person or external] things. 

With the help of Bildung, the drive to become self-conscious takes pos- 
session of one’s body, the body being “immediate existence” (PR 48). This 
“possession” takes place by virtue of the superimposition of concepts upon 
the body (immediacy). By thinking about and through concepts, the in- 
dividual develops her or his body by becoming self-conscious. When the 
individual does so, she or he takes possession of her or his body through 
the concept of personhood. This person, though, is distinct from the per- 
sonhood of strangers (PR 57). This is the first stage of self-consciousness. 
The individual, who fails to develop her or his self-consciousness, also fails 
to take possession of her or his body. The body becomes a thing, and the 
individual becomes a slave whose body is conveyed to a master (PR 57R). 


c) Property 


The second concept of objectivity is property. Like the person, prop- 
erty is an abstract and indeterminate concept. Both concepts emanate from 
the subject’s consciousness and the capacity of the subject to bring her- or 
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himself into concepts so that she or he only recognizes her- or himself as 
an abstract person who owns property. There are external things of nature 
“out there” beyond the concepts of the abstract person and of property. 
The concepts mediate between the knower of the concepts and the exter- 
nal things [Sachen] of nature. 


i) The External World of Nature 

The external things are products of nature. Both territory and even 
animals are such products of nature. Territory is terra nullius (vacant land) 
to this unaware will since no other person exists to possess or own the 
territory (1817-18, 20R.22). All external things are passive, relative, and im- 
personal. They lack form. 

Only the human being can confer form onto a thing because only the 
human being is self-conscious (PR 42). A thing is relative in the sense of 
being used or usable like a tool (PR 43). Even an animal is usable as hav- 
ing a relative value (PS 109, PR 44A). Hegel, like Kant, draws heavily 
from Roman law in this respect.* A thing lacks form until the human will 
confers a concept onto the thing. Since the human subject now has a will 
and since external things of nature are passive, impersonal, and of relative 
value, the human subject has “an absolute right to imbue something exter- 
nal with one’s will” (1817/18, 17R.20). Property is a concept that is superim- 
posed (in thought) upon an external thing. The legitimacy of the person 
to do so is absolute because there is only an indeterminate abstract person 
who confronts separate passive things that are nullius. The property inter- 
est is thereby inalienable and imprescriptible (PR 63A). The thinking indi- 
vidual, driven by a will, has begun to emerge from an immediate identity 
with the tribe’s customs in favor of thinking subjects who confer concepts 
which mediate between the subjects and external things of nature. 


ii) The Violent Seizure of a Thing 

The first stage of the will, then, is the physical seizure of a thing (PR 
54). The subject may use any instrument to seize the thing: the subject 
may even use weapons (PR 55R). We need to note several points about the 
seizure, though. The seizure is temporary. Further, since the individual 
still feels immediate with the objectivity of nature, the physical seizure of 
things in nature, to the observed individual, seems natural (PR 5s). Again, 
there are no other self-determining subjects who differ from me: all other 
things, including strangers, are “out there” for seizure. I am not yet aware 
that I have a consciousness that intercedes between myself and the objects 
of nature. There will always be something else needed to fulfill my arbi- 
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trary will: “external objects [Dinge] extend further than I can grasp. Thus, 
when I have a specific thing in my possession, something else will be con- 
nected within it” (PR 55A). The desire to possess the absent things will 
drive the subject to desire to seize more and more things.® The abstract 
person conceals a living subject who, driven by appetites and impulses, is 
a possessive individualist as long as she or he is unaware of others and as 
long as external things are absent from the person’s will. 

This violent seizure of external things arises in two contexts in Hegel’s 
arguments about legal philosophy. In one, the individual seizes a particu- 
lar thing, such as a pencil or plant or animal. In the other, a state takes 
possession of a territory. The state does so by conquering another state— 
after all, the state, as an abstract monadic person in this early moment 
of self-consciousness, does not recognize another state as existing because 
of the immediacy that characterizes the state’s identity with nature and 
with objects of consciousness. I develop this moment of international legal 
consciousness in Section 3 of Chapter io. All territory for this state is terra 
nullius (PR 50, 55, 58). The Roman principle of res nullius occupanti cedit 
(“a thing belonging to no one is ceded to the occupant”)® remains with 
constitutional lawyers today.” The seizure of territory generates the claim 
of absolute and radical title to the territory by a state so that aboriginal 
peoples have, at best, a usufructory right (to use the land but not own it). 
In either case, violence constitutes the initial moment of the objectivity 
of consciousness. As noted in Chapter 2, this very violence gives cause to 
Walter Benjamin, Carl Schmitt, and Jacques Derrida, following Hegel, to 
claim that the very constitution of a state rests in violence.* Again, Derrida 
and Stanley Fish (1938-) insist that the violence continues into the very 
interpretation of the texts of the constituted state.? Hegel, though, claims 
that “the original, i.e. immediate, modes of acquisition and titles are in 
fact abandoned” (PR 217R). 


iii) The Conferral of a Form on the Seized Thing 

The early act of the will confers a form or concept onto the seized single 
thing (PR 103). The person embodies the thing with its will (PR sR, 59A). 
The form (Vorstellung) represents the single thing “in its totality” (PR 54A, 
56). The thing is thereby assimilated into one’s personhood (PR 56R). 
Again, the person, being empty of biography and other particulars of the 
body, is not the empirical person of immediacy. The person is a rational 
autonomous person that one might liken to Kant’s rational person except 
that Hegel’s person is immersed in phenomena. My violently seized thing 
is intellectually transformed into the concept of property once I confer a 
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form onto the thing. That said, because the person exists by reference to its 
own immediacy, the violence of the seizure of an external thing is recog- 
nized as legally binding only when the subject confers form onto the seized 
thing and only when other persons recognize the form as property. This 
arises in a contract—a concept that I shall address in a moment. 

At this point there are three elements that characterize the will. First, 
the abstract person makes an external thing into property by imputing her 
or his will into the physical possession of the thing. Hegel puts this point 
this way: “[i]n property, my will is personal, but the person is a specific 
entity [or unit, ein Dieses]; thus, property becomes the personal aspect of 
this specific will. Since I give my will existence [Dasein] through property, 
property must also have the determination of being this specific entity, of 
being mine. This is the important doctrine of the necessity of private prop- 
erty” (PR 46A). Second, the will of the observed individual feels immedi- 
ate with her or his construction of the concept of property although the 
concept unknowingly intercedes between the individual’s immediacy and 
the external things. Third, the observed individual takes possession of her 
or his own body and confers a form onto it (PR 57). The conferral of form 
onto external things of nature is critical to the identity of the abstract per- 
son as well as of property: “[t]he free spirit consists precisely in not having 
its being as mere concept [that is, as the person] or in itself, but in overcom- 
ing [aufheben] this formal phase of its being [that is, immediacy] and hence 
also its immediate natural existence, and in giving itself an existence which 
is purely its own and free” (PR 57R). The observed individual translates 
into her or his personhood what she or he is as a possibility in immediacy: 
namely, the possibility of being an owner of property, as a concept, over 
things of nature. 

The consequence of the conferral of form onto the possessed external 
thing is that nature is displaced into “an independently existing externality” 
(PR 56). This externality is the objectivity of consciousness. The objectiv- 
ity of consciousness intercedes between the observed individual and the 
objectivity of nature. In this way, “[t]his reality, in general, where free will 
has existence, is the Law (Right)—the term being taken in a comprehensive 
sense not merely as the limited juristic law, but as the actual body of all 
conditions of freedom” (PM 486). This is the genesis of the formation of 
Gesetz (PM 485). It is also the genesis of the legal formalism about which 
I shall expand in the next chapter. This objectivity of consciousness ceases 
to be contingent in the time and space that the individual has experienced 
immediacy (PR 56, 42A). 
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iv) Signs Representing Property 

In addition to the conferral of a form onto an external thing, the will 
signifies the form. The sign “indicate[s] that I have placed my will in it” 
(PR 58). Boundary stones or the planting of trees or a flag, for example, 
signify ownership of territory. So too, the registry for mortgages signifies 
ownership. Such signs provide indicia, first, of the claim to have placed 
my will into the thing and, second, the exclusion of the property interest 
from other persons (PR 58A). Thus, the thing is not the externa! object 
that it is (a chair, a book, an automobile) but a sign that signifies one’s 
will to strangers (PR 58A). The sign links one’s person with the emerging 
construction of objectivity (PR 60). The thing has now been transformed 
from a physical object into a sign about the person’s will (PR 58A). At this 
point, once the signification representing a person’s will is shared with 
other persons, there arises the possibility that the sign can be exchanged. 

Hegel points out that the relation of the will to property undermines 
the contemporary understanding of a usufructory right. Even today, courts 
assign a usufructory right to aboriginal! peoples to fish and hunt on lands 
that they cannot own, for example.’ If they do not use the land for such 
a purpose, the right of usufruct may be annulled and reverted to the pro- 
prietor. This usufructory right, Hegel now claims, rests upon an “empty 
distinction” between possession and property (PR 62R). Similarly, the 
feudal distinction between the full and unconditional use of land on the 
one hand and the rent or tithe on the other! lacked rational coherency 
with the will’s creation of a property interest. Property willed by a subject, 
however, suggests the complete and free ownership of external things (PR 
62). Such ownership transforms the physical possession into the “security, 
stability, and objectivity” of a form (PR 217A). 

The rule of law now enters the story (PR 103). Legality does not follow 
the arbitrary empirical desires of immediacy. Legality is constituted from 
concepts that mediate between the immediacy and the external things of 
nature. The mere possession of a thing does not signify a property inter- 
est in the thing. We cannot speak of equality of needs as contingent at 
this point in time. The desire to fulfill economic needs returns the phi- 
losopher to the moment of immediacy. The philosopher can only speak 
of equality in the context of the equality of the abstract right. Property is 
the legitimate claim to possess a physical thing (PR 45). Property is pri- 
vate in the sense of excluding others from the thing (PR 46). The things 
of nature are now humanized in the sense that a concept of individual 
self-consciousness (property) has overladen the things. The objectivity of 
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consciousness unknowingly intercedes between the emergent individual 
and the objectivity of nature. 


3. PERSONHOOD AND PROPERTY AS PARTICULARS 
IN OBJECTIVITY 


Property, then, exemplifies how an empty concept (the abstract person) 
can link with the external natural world of things, al! while the observed 
subject is not conscious of such nexus. The person remains in the phenom- 
enal realm. Contrary to Kant, the noumena is now an element of the phe- 
nomena (PR 44R). There are no moral duties at this moment of conscious- 
ness. This would be so only if the philosopher turned to the subjectivity 
rather than the objectivity of consciousness. This objectivity constructed 
from her or his consciousness also contrasts with the objectivity of nature. 
Personhood and property are the first two concepts constructed from the 
objectivity of consciousness. Hegel’s philosophy of law thereby remains 
inside the human experience. And yet, this very experience objectifies con- 
cepts as legal units that are alienated from the felt immediacy of the subject 
who emerges from a tribe. 

Bearing in mind Hegel’s sense of actuality, a concept explained in 
Chapter 1, the abstract person begins the fulfillment of the potentiality of 
actuality as it claims ownership of the thing. After all, because the person 
is initially empty of all intentionality and all social relations by virtue of its 
immediacy with objectivity, the appropriation of a thing as property gives 
content or embodiment to the person. But the embodiment is abstract be- 
cause, by virtue of immediacy, the individual is unaware that her or his 
arbitrary will has posited the embodiment of the person. 

Is the appropriation of a thing a particularity that embodies content to 
the person? By owning property, the individual becomes a person. But is 
such a property-owning person socially and historically contingent? Even 
in a contract where two persons recognize each other as persons, do the 
persons recognize each other as social beings rather than as abstract per- 
sons? That is, does the person suddenly possess the content of a biography? 
Does the person have the sort of personality that is the object of psychol- 
ogy studies? Is this abstract personality the object of Bildung? 

Without private property, the will cannot develop in the appropriation 
of things from within as arbitrary immediacy nor without consciousness. 
Because private property is recognized in an abstract objectivity with which 
the person is immediate, there is not, as yet, any consciousness of the ex- 
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perience of time and space. Space and time are abstracted from conscious- 
ness—that is, from experience. The right to private property is recognized 
as part and parcel of abstract personality in an objectivity of consciousness. 
The subject feels immediate with such objectivity. From the philosopher’s 
observation, however, the subject is an empty abstract person who owns 
empty concepts which intercede between the subject and nature: “my right 
to a thing is not merely possession, but as possession by a person it is property, 
or legal possession, and it is a duty to possess things as property, i.e. to be as 
a person. Translated into the phenomenal relationship, viz. relation to an- 
other person—this grows into the duty of some one else to respect my right” 
(PM 486). This objectivity of consciousness generates Abstract Right.!? 

Although perhaps counterintuitive, the formalism of this objectivity of 
consciousness portrays a sense of the fulfillment of actuality. The observed 
subject feels at one with objectivity even though, from the philosopher’s 
observation, the subject is autonomous of the objectivity. By physically 
seizing an external thing, the observed individual’s will is actualized. In 
addition, though, the subject, heretofore unrecognized as acting from an 
arbitrary will because she or he is unaware of separation from objectivity, 
wills property as that sulyect’s. All this takes place without the observed 
individual aware of what is happening. The observed consciousness is only 
aware of an objectivity of nature. Personhood and property seem to be 
nested in such an objectivity of nature even though an emerging objectiv- 
ity—the objectivity of consciousness—has interceded between the individ- 
ual and nature. Private property, not social or economic needs, is the first 
requisite for freedom, according to Hegel (PR 45R). 


4. THE PEREMPTORY NORM OF FREEDOM 


We have observed how violence characterizes the property of the seized 
thing that becomes the object of entitlement. Violence also generates the 
initial state’s seizure of a territory that is overlaid with the form of prop- 
erty. The question that arises, in this context, is whether there is a limit to 
the initial violence towards the external objects of nature and of conscious- 
ness. Hegel suggests chat the originary violence is displaced by the confer- 
ral of form over the things and territory. Legality takes form as it were. As 
Hegel puts it succinctly: 


For although the State may originate in violence, it does not rest on it; vio- 
lence, in producing the State, has brought into existence only what is justi- 
fied in and for itself, namely, laws and a constitution. What dominates in the 
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State is the spirit of the people, custom, and law. There man is recognized 
and treated as a rational being, as free, as a person; and the individual, on his 
side, makes himself worthy of this recognition by overcoming the natural state 
of his self-consciousness and obeying a universal, the will that is in essence 
and actuality will, the Jaw; he behaves, therefore, towards others in a manner 
that is universally valid, recognizing them—as he wishes others to recognize 
him —as free, as persons. (PM 432A) 


Precisely because the forms lie inward in the subject’s consciousness, can 
the individual claim title and then alienate property in all “things”? Are 
there some “things” that remain internal to the will?! 


a) Why the Right to Property Is Limited 


Hegel makes two arguments as to why the acquisition of the right to 
property is not unlimited. 

The first argument draws from Hegel’s claim that property carries an 
inviolability in the objectivity of consciousness (PR 43, 47, 48). Hegel states 
that the person, being an indeterminate concept, has an “absolute right of 
appropriation which human beings have over all things [Sachen]? (PR 44). 
The point is, though, that such a right of appropriation exists because of 
the self-consciousness. Gans reports that Hegel expands upon this point in 
his lectures: the free person “has the right to make his will a thing [Sache] 
or to make the thing his will, or, in other words, to supersede the thing 
and transform it into his own; for the thing, as externality, has no end in 
itself, and is not infinite self-reference but something external to itself” (PR 
44A). If someone else alienated my property claim to a thing against my 
will or against the will of a state, my drive to become self-conscious would 
be cancelled (PR 57). If a person infringes such an internal spirit to become 
self-conscious, the intervention is void. For if I cannot reflect about my- 
self as I possess and then claim title to things and territory, I cannot even 
begin to confer a will into a seized thing. For a will is an expression of 
self-consciousness. If I lack a will, I do not think. Indeed, as noted in my 
chapter two, I resemble an animal if I do not think. A contract or statute to 
authorize a master to deny my right to property is therefore null and void 
(PR 66A). Nor may a contract or statute withdraw or deny one’s person- 
hood or freedom of expression for the same reason of the nexus of person- 
hood and free expression with the drive to become self-conscious. 

The second argument against the unlimited appropriation of things is 
that philosophical consciousness (though not observed consciousness) rec- 
ognizes, as explained above, a separation of the immediacy from the objec- 
tivity of consciousness. Persons and property manifest such an objectivity. 
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As a consequence of this separation, the subject arbitrarily wills a form into 
things external to consciousness. The artist or writer or scientist, for exam- 
ple, creates an external product. One may “alienate individual products of my 
particular physical and mental [geistig] skills and active capabilities to someone 
else and allow him to use them for a limited period” (PR 67). As Hegel explains, 
“(t]he distinctive quality of intellectual [ geistigen] production may, by virtue 
of the way in which it is expressed, be immediately transformed into the 
external quality of a thing [Sache], which may then in turn be produced by 
others” (PR 68). The product may be patented or copyright protected (PR 
69R). The new owner “appropriate[s]” the words that I have communicated. 
The new owner also appropriates the invention that I created. 

She or he does so at a price, though, because the product has gained an 
exchange value to which all consumers are associated. Ordinary skills may 
not be patented because I have not extended my will to produce the prod- 
uct. What is appropriated is “a series of discrete and abstract signs” (PR 
68R). But the act of creation itself cannot be alienated. It is not an external 
thing, an externality which the structure of consciousness presupposed. 
That is, the subjective genesis of the arbitrary will expresses an inalienable 
inner will (PR 68). I cannot sell the possibility of my personhood (as ex- 
pressed by my creative acts) without undermining my very autonomy from 
the objectivity of consciousness (PR 69R). 


b) Master-Slave as Example 


Hegel uses slavery to exemplify the above two arguments for the limita- 
tion on the acquisition of things. Slavery assumes that the slave is a passive 
external thing of nature such as a tree or flower. As such, the slave may be 
the object of possession, title, and an exchange value. The slave is believed 
to lack the capacity to be self-conscious: that is, to have a will (PR 57R).!* 
As a thing, the slave is external to the owner who violently seizes the thing 
and then imputes her or his will into the thing. The slave, as an external 
thing, thereby becomes the property of the master (EL 163A)). 

Hegel claims, however, that both the master and slave, as human beings 
rather than animals, have the potentiality to have a will. Because the mas- 
ter and slave believe that the slave lacks a will, the slave lacks any conscious- 
ness that she or he is autonomous from the objectivity of nature, and the 
slave is believed by the master and the slave to be parts of such an objectiv- 
ity of nature. The slave, as an observed individual, is considered a “natural” 
being by the master because of the slave’s absence of self-consciousness. 
The master feels immediate with the slave as property just as if the master 
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might feel immediate with his villa or vineyard or conquered territory. In 
Hegel’s words, the master and slave, by virtue of their immediacy with the 
objectivity of nature, lead a “conceptless existence.” Both master and slave 
accept that the slave lacks the potential for self-consciousness. As such, the 
slave, for the master, is a mere external thing that may be bought and sold 
and, for the slave, the master alone is a subject with a will. 

This implied structure of master-slave fundamentally contradicts the 
possibility of self-consciousness in all humans. All human beings, however 
unconscious, have the potential to displace the violence of natural existence 
with the conferral of thought into the seizure of things. As humans rather 
than as animals, we can think. Yes, we have animal-like appetites, inclina- 
tions, values, beliefs, and all the other particulars that embody an arbitrary 
will. But such particularity manifests only an early unconscious moment 
in the development of a thinking being and of civilization. Each subject, 
by imputing an arbitrary will into a thing, gives oneself “an existence 
which is purely its own and free” (PR 56R). This transformative project, 
integrally dependent upon an unconscious subject who has the potential 
of self-consciousness and who is autonomous from objectivity, recognizes 
the slave and the master as “on the way to truth.” Despite the fact that the 
slaves might have experienced a far harsher fate in Africa than in the Indies 
and despite the fact that slave owners may have contracted a property inter- 
est in the slave, “the enslavement of Negroes is an institution that is wholly 
wrongful, one that contradicts the right that is truly human and divine, 
and that the institution must be abolished” (1824/25, W14). 

Slave laws are void. Why? Because one’s distinct personality and self- 
consciousness are “inalienable” and “imprescriptible.” The inalienable and 
impresciptible elements include “my personality in general, my universal 
freedom of will, ethical life, and religion” (PR 66). As a consequence of 
this relation of objectivity to the inalienability of self-consciousness, one 
just cannot alienate one’s own will. We may now add this to the above two 
arguments as to why the right to private property is limited. Legal legiti- 
macy rests upon such an inalienable will. Legitimacy of the objectivity of 
consciousness presupposes that a will is autonomous of the objectivity of 
nature and of the objectivity of consciousness. Legitimacy of the latter pre- 
supposes, therefore, a subject and an object. Any objectivity of conscious- 
ness that confers the status of slavery to a human being is thereby “false” 
[unwabren] precisely because it denies and undermines the human being’s 
inalienable drive to become self-conscious (PR 57R). Such a law authorizing 
slavery is “absolutely contrary to right” in that it contradicts “the concept of 
the human being as spirit” or self-consciousness (PR 57R).!° Because an ob- 
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jectivity that legalizes slavery fails to address the social recognition owed 
by the master to the slave and vice versa in the content of the objectivity 
of consciousness, ethicality is absent from the content of such objectivity. 
The objectivity is illegitimate (that is, not binding upon all individuals 
capable of becoming self-conscious). The slavery held out as an element 
of the objectivity of consciousness contradicts the very genesis of the self- 
consciousness. Al! human beings have the potential to be a subject because 
all have the capacity to think (PR 21R). If the slave realized that she or he 
had a will, the slave would think rather than merely feel. Once the slave is 
aware of this, she or he becomes aware that she or he helps to construct the 
master as master through the objectivity of consciousness. If the slave were 
a free will, the slave would recognize her- or himself in the master. Once 
one becomes conscious of one’s subjectivity, one becomes conscious that 
one, as a subject, produces the contingent structure of slavery. 

Accordingly, the abolition of slavery is not a moral or “ought” duty 
drawn from the noumenal realm of the categorical imperative. Rather, 
slavery does not exist if all human beings have a will. Thus, for Hegel, the 
slave is responsible for her or his own predicament: “[b]ut if someone is 
a slave, his own will is responsible, just as the responsibility lies with the 
will of a people if that people is subjugated. Thus the wrong of slavery 
is the fault not only of those who enslave or subjugate people, but of the 
slaves and the subjugated themselves” (PR 57A). The slave, as an observed 
consciousness, is not yet aware that she or he has a will, that she or he 
is autonomous from the objectivity of nature as well as of consciousness, 
that she or he constructs the objectivity of consciousness, that the latter is 
therefore contingent rather than uncontrolled by nature, and that there- 
fore the slave can will her or his social recognition of and by strangers. The 
philosopher is left to conclude, then, that there is, indeed, a limit to the 
extent to which a human being may violently possess and then confer title 
onto things because some “things” in an objectivity of consciousness are 
human beings. This limit rests in the very inward subjectivity that drives 
observed individuals to become self-conscious. 


c) Peremptory Norms of Subjectivity 


Hegel identifies several peremptory elements of this subjectivity. These 
peremptory norms exist before any state exists and, indeed, before any 
observed individual who emerges from a “natural” tribal consciousness 
recognizes a stranger represented in the objectivity of consciousness. There 
are at least two sets of peremptory norms in the very genesis of legality. 
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First, immediacy includes bodily inclinations. Taking a distinction 
from Edmund Husserl,!° the body is both biological and experiential. If 
the individual sells her or his body into slavery, she or he cannot even be- 
gin the project of becoming self-conscious as an autonomous thinking be- 
ing. The slave has sold her or his immediacy to the objectivity of nature. 
As such, the selling of one’s body is null and void (PR 57, 57R). One has an 
inviolable right over one’s body (PR 43, 47, 48). Accordingly, life itself is 
inviolable (PR 70). Suicide, as an offence against life, is null and void: “hfe 
is not something externa! to personality, which is itself this personality and 
immediate. The disposal [Entiufserung] or sacrifice of life is, on the contrary, 
the opposite of existence [Dasein] of this personality” (PR 70). That said, 
the individual may have to sacrifice her or his life for the ethos when the 
ethical life of the international legal consciousness is imprisoned in a cer- 
tain shape as described in Chapter 10 (PR 70A). Aside from life, conscience 
is also an element of immediacy. As such, an external or self-inflicted con- 
straint upon conscience offends the very presupposed immediacy of phi- 
losophy (PR 66, 66A). So too, religious freedom is an important inalien- 
able and imprescriptible element of immediacy (PR 66). 

Second, when we turn to the context of mediation, the elements of 
subjectivity that condition the striving to think about the mediating con- 
cepts are also inviolable (PR 66). One important element of mediation is 
thinking. Accordingly, constraints upon the act of thinking also contra- 
dict the very possibility of mediation by concepts between the knower and 
objectivity. More generally, the ethicality of the ethos itself is indispens- 
able to the very legitimacy of the modern objectivity of consciousness, as 
we shall see in Chapter 6. One cannot even begin to think about thinking 
as if it were denied (PR 66). In sum, peremptory norms enter into Hegel’s 
argument in the very first moment of consciousness when the individual’s 
consciousness separates from the immediacy with the tribal customs. 

Copyright protection, for example, draws from the initial mediation 
between the individual and the objectivity of nature: “[bJut the author 
of the book or the inventor of the technical device remains the owner of 
the universal ways and means of reproducing such products and things 
[Sachen], for he has not immediately alienated these universal ways and 
means as such but may reserve them for himself as his distinctive mode 
of expression” (PR 69). Hegel distinguishes between the ownership of a 
thing—which is the consequence of the exercise of one’s internal will—and 
the legitimacy which ownership confers onto another person to manu- 
facture the original object of creation (PR 69R). Further, Hegel explains 
that one may alienate the external products of that subjectivity but not 
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the legitimacy to create the products (PR 69). The legitimacy and there- 
fore the legality to sell or use an object is external to the inalienability of 
the right of property. Since the object is the product of the creator’s will, 
the creator alone may decide upon its external use or value. What is alien- 
ated is the form, not the content, with which the author confers property 
into an external thing of nature. Since it cannot be precisely determined to 
what extent the creator has given form to an external thing, the intellectual 
property cannot be constrained by posited laws. The only constraint to the 
freedom of intellectual property is the honor of the author (PR 69R). Any 
form may endlessly be altered in many different ways so that ownership is 
a mere “superficial imprint” upon an object. Ownership is part and parcel 
with the inward will that drives the individual to continually overcome 
external constraints upon her or his freedom. The power to sell or use an 
object is external to such an inward freedom. 


§. CONTRACT: THE DEPENDENCE UPON A STRANGER 


The philosopher recognizes personhood and property by observing the 
unaware individual who subtly becomes separate from the objectivity of 
nature as she or he leaves the immediacy of tribal customs. The observed 
individual still feels immediately bonded with this objectivity of nature 
without being aware of her or his autonomy from it as a thinking being. 


a) Interpersonal Recognition 


When thought lifts the individual from immediacy into personhood, 
the first moment of consciousness emerges (PR 42). There is one duty of 
the person at this moment: the duty to respect strangers as abstract persons. 
This duty involves an indifference to the stranger’s feelings, biography, or 
other particularities because only abstract persons exist at this point (PR 
49). The person and property—the two concepts which the autonomous 
subject constructs in the first moment of self-consciousness—are emptied 
of particularity. 

The above duty to respect strangers as persons arises when the observed 
individual enters into a contract. When the person enters into a contract, 
each contractee recognizes the entitlement of the other contractee to prop- 
erty since the person, in the first moment of Abstract Right, is nothing ex- 
cept property. Each person recognizes the other person in order to assure it 
of existence in an otherwise life-threatening struggle between a master and 
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a slave, both of whose consciousnesses have not yet developed from imme- 
diacy. Social inequality arises after the immediate consciousness of the sub- 
ject has appropriated things and transformed them into property. In this 
moment of the possession of things, the person desires to fuse with things of 
nature: “[t]his means that in the consciousness of their self-identity they [the 
persons] know themselves to be identical with others through the media- 
tion of external existence, and they accept one another as mutually free and 
independent” (1817/18, 31.34). The recognition of the other’s property claim, 
though, is incorporated into the objectivity of consciousness.!” The observed 
individual exists in a formal and reified structure of empty concepts. This ex- 
plains why Hegel lectures that “human beings are equal, but only as persons, 
that is, only with respect to the source of their possession” (1822/23 W49). 

There are always external things, though, that the person desires to 
appropriate in the moment of recognition of the stranger by entering into 
a contract. The individual will only begin to gain peace of mind when she 
or he recognizes human beings as persons like her- or himself rather than 
as external things. But personhood and property, by themselves, cannot 
assure reciprocal recognition between the contractees because each may 
withdraw its arbitrary will from the contract. The observed subject is only 
dependent upon the other contractee. If reciprocal recognition differs from 
dependency, is the latter an intentional phenomenon? Or is it a will that is 
recognized by institutions such as a legislature or a court? If so, is the legal 
recognition abstracted from all socially and historically contingent mean- 
ing? Is a person conferred legal status by institutions in the objectivity of 
consciousness? In order to respond to these questions, we need to return 
to several elements of philosophical consciousness. 

First, the philosopher realizes that property is the consequence of 
thinking about a concept. The conferral of a form onto the thing involves 
such thinking. Thinking incorporates concepts which, in turn, intercede 
between the knower and the things of nature. The philosopher is not yet 
aware of the particular capacity, intelligence, work effort, and intent of the 
observed individual in willing the form into the thing (PR 43R). The phi- 
losopher is constrained at this point by the empty concepts of personhood 
and property. The abstract person, emptied of intentionality, is the object 
of consciousness. 

Second, the claimant to property does not recognize another inten- 
tional subject. Even when the claimant recognizes a person by entering 
into a contract, the persons are not recognized as intentional subjects. The 
intellectual conferral of a form onto a thing ignores the space and time 
experienced by the observed individual in immediacy (PR 56, 42A). After 
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all, the willing individual, at this second stage of the observed individual’s 
self-consciousness, still identifies immediately with its objectivity of con- 
sciousness without realizing that she or he is autonomous from the objec- 
tivity of nature and even of consciousness. The property-holding claim- 
ant only recognizes a contractee as immediate with objectivity, like itself. 
Accordingly, it would be premature to describe the relationship between 
property owners in a contract as “inter-subjective” or a “social bond.”!® 
For Hegel, the existence of property at this point in the will’s development 
could hardly introduce a dialogic community.!° 

The contract is an interpersonal, not an intersubjective, transaction. 
The eventual contract itself institutionalizes a shared objectivity of con- 
sciousness between two abstract persons. The intentional subject feels im- 
mediately identified with the abstractions of personhood and property as 
if there were no objectivity of consciousness. When the contract is per- 
formed, it is a form, not subjectivity, which is performed. How could two 
Persons possess a social bond when they are not aware of their own sub- 
jectivity nor that of strangers? How could there be an ethical relationship 
when both are believed to be cleansed of all intentionality? Hegel urges 
the philosopher to recognize the possibility of an ethical relationship. But 
at this moment, the best that the philosopher can recognize is an ethical 
relationship between abstract disembodied persons: “Be a person and re- 
spect others as persons” (PR 36) or “Respect yourself and others in their 
ownership as persons” (1817-18, 31R.35). But the imperative directs that we 
respect persons as persons, not subjects as intentional subjects. 

Third, property, to be property, is private to the abstract person. Com- 
munally owned property is just not possible (PR 46). The property is ex- 
clusive to the will of the person. Plato’s Republic did not allow for private 
Property because Plato was describing an ethos where the philosophical 
consciousness had not yet recognized a separation of individual from the 
shared objectivity of consciousness in the polis (PR 46).”° This concept of 
Property is not yet actual because there are no other persons whom the 
individual, as an abstract solipsistic monad, considers as things. That only 
occurs when such a person realizes that it needs others in order to fulfill 
its arbitrary will that has heretofore been considered by the solipsistic indi- 
vidual as universally shared with others (PR 43R).?! 

Finally, there are two things happening in Hegel’s argument. There is 
an empty autonomous person “out there” in an objectivity of consciousness. 
Only the abstract person is recognized by others in contract. Second, there 
is a subject, driven by spirit, who feels immediate or bonded with the ob- 
jectivity of personhood, property, and contract. The latter objectivity is 
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constructed from consciousness in contrast with the objectivity of nature 
with which the tribal member had felt immediate. But the newly constructed 
objectivity of consciousness is purged from the particularity of desires, im- 
pulses, needs, and the like. Precisely because of the absence of particularity 
from the abstract person, the person is indeterminate. When faced with a 
stranger with a biography and desires and appetites and values, the stranger 
is considered a thing. A struggle for life ensues. In order to retain autonomy 
from the objectivity of nature, the person must recognize the stranger. The 
abstract person cannot monologically recognize itself. It cannot refer to it- 
self. The ownership of private property cannot do that. The person can only 
recognize itself if the stranger also recognizes the person. 

Influenced by Fichte,** Hegel argues that the person recognizes the 
stranger and the stranger recognizes the person’s arbitrary will by agreeing 
to a contract. The contract stipulates how two monadic abstract persons can 
coexist despite their autonomy from each other and despite their otherwise 
unlimited desire to acquire the stranger as a thing.’? The contract renders 
determinate particularity to the indeterminate concept of personhood. 

Or does a contract render determinate particularity? The contract rep- 
resents concepts shared between two arbitrary wills that are concealed by 
their personhood and the claim to property. Further, the contract is not 
actual until it is enforced in particular contingent circumstances. Further, 
through the universal (the terms of the contract), each contractee recog- 
nizes the other’s right to property.”* But the one recognizes the other as an 
abstract person, not as a subject with appetites, desires, needs, and an in- 
tentionality. The particularity of personhood and of a contract is property 
in an objectivity, not subjectivity. The one recognizes, not the intentional 
will of the other, but the property interest of the other person. But the 
property interest is a form conferred onto a seized object. As a consequence 
of these factors, the contract is interpersonal, not intersubjective: “[c]ontract 
presupposes that the contracting parties recognise each other as persons [my 
emphasis] and owners of property” (PR 71R). Further, the recognition is 
directed to the objectivity of consciousness with which the observed indi- 
vidual feels bonded: “it is a relationship of objective [my emphasis] spirit, 
the moment of recognition is already contained and presupposed within 
it” (PR 71R). The intentional subject is a remainder. 


b) Form over Content 


In a contract, space and time remain abstracted from experience as 
consciousness. Once signed, sealed, and delivered, the experienced time 
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and place of the contract become irrelevant. The contract becomes the unit 
of the objectivity of consciousness. A contract is often erroneously taken 
as actual because the parties still feel immediate with it. The value of the 
property is exchanged as a universal sign, however different the particular 
intentionality of the owners (PR 77). Such form, estranged from concrete 
particularity (but not from the particularity as property) characterized 
Roman contract law, for example (PR 77R, 79R).?5 Roman legal classifi- 
cations were “superficial groupings” based on formalities external to the 
contingent arbitrary wills of contractees (PR 77R). The problem is that 
such formalism becomes alienated from the experienced time and place of 
immediacy and from unaware subjects with intentional wills. 

The contract offers a “rational middle” between two abstract persons.”¢ 
The arbitrary will of the contractee is fulfilled at the same moment that the 
form displaces the seizure of the arbitrary will: “I no longer own property 
merely by means of a thing and my subjective will, but also by means of 
another will, and hence within the context of a common will . . . [This] 
constitutes the sphere of contract” (PR 71). The terms and conditions of 
the contract remain separate from the impulses, desires, and needs of the 
arbitrary will. The community that is constructed is an empty abstraction. 
The contract is a mere “form and shape of community,” not an actual com- 
munity of subjects with intentional wills (PR 75). 

Precisely because of the formalism, a contract can create neither a mar- 
riage nor a state (PR 75R). In Chapter 7, I shall examine how, if a marriage 
continues as the amalgam of two arbitrary wills, it simply will not last. 
What is needed is a recognition and respect of one member of the mar- 
riage to the other. Similarly, in Chapter 8, I shall explain that, according to 
Hegel, a contract cannot generate an organic constitution because a state 
must have a legitimacy greater than the mere aggregate of private arbitrary 
wills. The state must be a universality whose legitimacy is valid 7 stself and 
for subjective self-consciousness. If arbitrary wills remain independent of 
any shared universals, the legitimacy of the universals will be forever chal- 
lenged (PR 81R). 


c) Actuality as Performance 


If the contract remains a mere concept or set of concepts, when is its 
content actualized? When it is performed, the performance of a contract 
gives body to this form (PR 71A, 78, 79). I recognize the thing I seized as 
the property of another and I perform such a recognition: “I have hereby 
alienated the thing [Sache] 1 own, that it has zow ceased to be my property, 


135 


136 Persons, Property, Contract, and Crime 


and that I already recognize it as the property of the other party” (PR 
79R). The will is now particularized. The arbitrary wills of possessive indi- 
vidualists are displaced by the common interest through their contract. 

First, Hegel explains in his 1824/25 lectures that, after the person has 
conferred a concept onto a passive external thing and then assigned a sign 
to represent the concept, the individual thereupon sells what she or he can- 
not use (1824/25 W6s). The exchange of the surplus value links concrete 
context-specific experiences with the objectivity of consciousness. Second, 
the human being is now driven by something higher than her or his arbi- 
trary will in the performance of the contract. This “something higher” is 
thinking. The whole process of thinking about the seized things leads to 
the performance of the contract: the arbitrary will of the possessive individ- 
ualist is long displaced by the thinking process—the seizure of an external 
thing, the conferral of form onto the thing, the shared exchange value of 
the form, the contract, and the performance of the contract (1824/25 W66). 

Prior to a contract, we have scen, the owner exclusively owns a prop- 
erty interest in a thing of nature (although this exclusivity is subject to 
the peremptory norms of subjectivity just noted). The contract, though, 
displaces such exclusivity: “in identifying my will with that of another, 
I cease to be an owner of property” (PR 72). The initial arbitrary will is 
transformed into a rational will and this, in turn, is exchanged with an- 
other rational will into a unity of different rational wills (PR 73). The com- 
mon interest of the two contractees produces joint ownership in place of 
the exclusivity of private property. And yet, each contractee is an abstract 
person that lives forever. This contrasts with the finiteness of the observed 
subject. Thus, the arbitrary wills of concrete subjects are not entirely insti- 
tutionalized in the common interest of the contract (PR 73). That is, the 
contract is generated from arbitrary wills, each with its own particularity. 
The problem is that when a concrete subject dies, the property, if jointly 
owned, devolves to the surviving party to the contract. However, if two 
arbitrary wills enter into an agreement as common, rather than as joint, 
owners, the assets devolve to the estate of the abstract person. Hegel tries 
to resolve the contradiction by stating that the relationship is mediated 
threefold: the contractee “ceases to be an owner [because of the exchange 
value] of property, remains one [because she or he retains a remainder not 
conveyed to the contract], and becomes one [because the contract becomes 
a new form of property)” (PR 74). The form (the abstract person) links 
with the content (the death of the subjectivity of the party) to sustain the 
formalism of the objectivity of consciousness. 
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The point is that when the contract is performed, the performance ex- 
presses the arbitrary will behind the form. This contrasts with alleged un- 
civilized societies. Here, the form of the contract and its performance may 
coincide (PR 78A). However, even in performance, the observed subject is 
unaware of the universal shared with a stranger-contractee. The consequen- 
tial bond in the performance of the contract is a reified bond—reified, that 
is, from subjectivity. The bond lies between two equals, yes. But the equal- 
ity is between two abstract persons, not intentional subjects. The bond of a 
contract is abstracted from the earthly world. What is performed is property, 
not the intentional will of an embodied subject. The bond exists in thought 
alone. The contract, once again, is interpersonal, not intersubjective. 

As a consequence, blameworthiness is not relevant when a contract 
is breached. For the person remains empty of intentionality in the emer- 
gence of the objectivity of consciousness as Abstract Right. ?” The breach 
is an either-or situation because the contract joins two abstract persons. A 
breach of contract, unless it involves deceit of other circumstances below 
regarding crime, concerns a civil wrong, not a criminal wrong, because 
the breach does not contradict the legitimacy of the whole objectivity of 
consciousness by denying the full existence of the other person. Further, 
the contract is constituted from the formalities of equal empty persons, not 
from the expectations and assumptions of intentional subjects. Lon Fuller’s 
claim that a contract presupposes unwritten assumptions and expectations 
that phenomenologically precede such formalities would take the lawyer in 
the wrong direction according to Hegel.”® The contract exists between two 
empty persons who own property, itself an abstraction from the embodied 
subjects and even from external things of nature. Persons, property, and 
the contract are intellectualizations that have displaced the particularized 
intentional subject, while the subject remains unaware of her or his au- 
tonomy from willed objects. Subjectivity, at least at this point in Hegel’s 
argument, is left as a remainder to the objectivity of consciousness. 


6. CRIME 


Until this point in the philosopher’s observation of the will, the observed 
individual remains unaware of her or his autonomy from the objectivity of 
nature. The question is, “how does the observed individual shift her or his 
consciousness from the Abstract Right of the objectivity of consciousness 
with which she or he feels immediate to a subjectivity of intentionality 
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from which the objectivity is reified?” Intentional subjectivity comes into 
its own at the end of Hegel’s section on crime. But how does intentionality 
flow from criminal law? 

Hegel examines criminal law in two places in Philosophy of Right. One 
arises from an ethos where an observed individual increasingly becomes 
autonomous from the objectivity of consciousness and yet, where the in- 
dividual still believes that she or he is immediate with objectivity, the lat- 
ter being an objectivity of consciousness lacking any intervening concepts 
(PR 82-103). This presupposes that the increasingly individualist society re- 
mains stateless. The second set of passages concerning crimes concerns the 
administration of an institutionalized civil society (PR 209-29). I intend to 
examine the first set of passages in this chapter because here Hegel elabo- 
rates the nature of crime and the nature of law generally. I shall begin by 
briefly outlining the context in which Hegel elaborates his theory of crime 
and his theory of the binding character of laws. I shall then turn to his re- 
jection of deterrence and rehabilitation as adequate forms of punishment. 


a) The Context 


To understand Hegel’s theory of crime, one needs to situate Hegel’s 
statements in the context of his argument. I have recounted how Hegel is 
preoccupied with explaining why a thinking individual, who thinks on her 
or his own, would be bound to the objectivity of consciousness as Abstract 
Right. The criminal law, when the individual confers form onto a seized 
thing and then contracts with others in order to fulfill her or his arbitrary 
will, is not administered by a state. Rather, Hegel is concerned here with 
the relation of a crime to the legitimacy of the objectivity of consciousness 
as a whole before he even introduces a state. Indeed, we have hardly men- 
tioned the state until this point in my retrieval of Hegel’s argument about 
the nature and identity of law. There are no courts nor parliaments nor 
even a state. The observed individual does not knowingly incorporate her 
or his values, passions, desires, and other inclinations into the objectivity 
of abstract persons, property, and contract. The observed individual be- 
gins to become conscious, though, that she or he is autonomous from the 
objectivity of nature. That said, the individual is not yet fully conscious of 
this autonomy. 

Although generated in violence, the emerging objectivity of conscious- 
ness shifts into the products of thinking. This thinking links with the le- 
gitimacy of the objectivity of consciousness as a whole. Yes, harm is caused 
to an individual contractee who was mistaken or deceived, or whose con- 
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tractee signed the contract without an intent of fulfilling it. Indeed, in Ro- 
man law (from which Hegel draws the distinction between private and pub- 
lic wrong), theft (furtabine) and robbery (rapina) are categorized as criminal 
privata.” A victim could sue a thief civilly. But there is another harm that 
Hegel wants us to consider. This is the public harm. Here, the very le- 
gitimacy of the emerging objectivity of consciousness is challenged by an 
observing individual. The philosopher recognizes this objectivity of con- 
sciousness but the observed individual remains unaware of it at this point. 


b) Legitimacy 


Hegel takes up the same issue here that Socrates recounts in the 
“Speech of the Laws” in Plato’s Crito: “why is the objectivity of conscious- 
ness binding upon a thinking being such as Socrates?” At this stage in 
Hegel’s argument, the philosopher is not concerned with the justice or 
injustice of a particular rule in the objectivity of consciousness nor with 
the procedure institutionalized in the objectivity. Rather, the philosopher 
addresses “why is a legal rule binding?” The pressing issue for Hegel is to 
explain and justify why human beings are bound to the universals of a 
social ethos that emerges from the immediacy of a tribe or the polis? This 
emerging ethos will have intentional subjects who do not yet recognize 
their own separation from the objectivity. 

If an objectivity of consciousness is going to correct a wrong to itself, 
there must be some justification why it has a higher claim to legitimacy 
than does a mere contract between the arbitrary wills of inhabitants (PR 
81A). With a public wrong, Hegel shifts from the abstract person whose 
property claim is privately harmed to the legitimacy of the objectivity of 
consciousness of which abstract persons, property, and contract are mere 
units in the objectivity. Recht exists as Recht or an in itself independent 
of the subjective consciousness: “an injury to ove member of society is an 
injury to all the others” (PR 218R). Again, if the objectivity of conscious- 
ness fails to cancel the crime, the crime “would otherwise be regarded as valid, 
and the restoration of right” (PR 99). That is, the criminal’s arbitrary will 
would become the universal. 

Thus, it is impossible for the objectivity of consciousness to leave a crime 
unpunished without compromising the legitimacy of the shared universals 
that have heretofore been willed. A criminal act denies the legitimacy of 
the objectivity of consciousness. The purpose of the conviction and sen- 
tence is not to cause suffering to the criminal but to right the wrong to the 
universals of the emerging ethos. The objectivity of consciousness needs 
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to retrieve its legitimacy from the criminal’s arbitrary will. The formality 
of the contract hides such an arbitrary will (PR 82). “Crime [Verbreche] is 
any form of coercion whereby the principle of the will is attacked and right is 
infringed as right [my emphasis]” (1817/18, 45.50). The criminal causes harm 
to the very legitimacy of the universals of the emergent objectivity of con- 
sciousness that privileges property, personhood, and contract. 

Hegel’s concern for the legitimacy of an objectivity of consciousness 
contrasts with Kant’s. Kant had cautioned that one must not inquire into 
the historical or even the philosophical origin of the legitimacy of an ob- 
jectivity of consciousness because the state represented the Idea of an ob- 
jectivity of consciousness—that is, a rational will of the summum imperium 
(supreme political authority).*° Further, if the philosopher inquired as to 
why a concept is binding upon a thinking being, the philosopher would, 
according to Kant, raise “pointless questions that threaten the state with 
danger if they are asked with too much sophistication by a people who 
are already subject to civil law.”?! Kant’s Idea of an ideal legal order even 
prevented the citizen from examining the revolutionary basis of a legal or- 
der.*? Kant urged the proscription of sedition, revolt, and the execution of 
the head of the state even if the head “has misused his authority.”*3 Indeed, 
Kant continued, “the slightest attempt” to unconceal the legitimacy of 
binding laws in civil society is “high treason” and deserving of “no lesser 
punishment than death.” As Kant ended the Grounding of the Metaphys- 
ics of Morals, the philosopher just could not question a presupposition in 
a moral order.*# Nor could the philosopher question the condition for a 
legal order.” Hegel was unhappy with this closure of the movement of 
time-consciousness. 

Why is the legitimacy of the objectivity of consciousness challenged by 
a criminal, according to Hegel? Because the legitimacy of the objectivity 
of consciousness rests with the free will of an observed individual. Person- 
hood, property, and contract are the initial consequence of the actualiza- 
tion of such a free will. They are universals once one person recognizes 
the stranger through a contract. When an individual injures the free will 
by supplanting such universals by her or his own arbitrary will that she or 
he wills another to follow, harm is caused to the universals of property, 
personhood, and contract. Unless the criminal’s act is cancelled, a new ob- 
jectivity of consciousness would emerge, one that is based on something 
other than the self-determination of the individual’s self-consciousness. 
The legitimacy of the emergent objectivity of consciousness is cancelled, 
according to Hegel, by private or public acts that institute slavery or child 
labor, for example. So too, if a public authority institutes capital punish- 
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ment or if an individual commits suicide, this undermines the legitimacy 
of the objectivity of consciousness.” Each challenge to the objectivity of 
consciousness undermines the free will that generates the objectivity of 
consciousness. 

Hegel most clearly explains his theory of punishment in his 1817/18 
lectures, the year before he wrote Philosophy of Right. With a crime, the 
legitimacy of the emerging social ethos is annulled (1817/18, 4.6.52-3). The 
annulment takes the form of retribution—“the bringing to naught of 
the nullity brought about by the crime” (1817/18, 47.56). Hegel’s explana- 
tion again sounds remarkably similar to the Speech of the Laws in Crito. 
What is injured by a crime is “Recht as Recht.” What is mine is negated 
in such way that, “if I were to allow it to happen, I should lose not only 
what belongs to me but in general the capacity for ownership, the univer- 
sal [element] of my being, which in such a case is not recognized. Here 
right as right is infringed, the universal [element] of the free will” (1817-18, 
45.50-1). Without universals that presuppose the immanent individual self- 
consciousness, the individual has no legal rights as trumps against any ex- 
ternal institutions of the state.?7 

If I take up arms or even act against the shared universals of the ob- 
jectivity of consciousness in a particular ethos, I implicitly claim that my 
actions are binding upon others. Socrates would have argued along similar 
lines if he had accepted exile rather than the sentence of death. He also 
argued the same in the Gorgias (4.93¢494a, 507e-508a). That is, I claim to 
represent still different concepts that strangers ought to accept in com- 
parison with the universals that reciprocal recognition shares. I implicitly 
cancel the objectivity of consciousness. I destroy the legitimacy of the ob- 
jectivity of consciousness that is built upon the possibility of my own free 
will (PR 92). 


c) Mistake and Deceit 


The tribe or clan of the stateless society has dissolved when the tribal 
members begin to realize that they are autonomous from the objectivity 
of nature. They seek security in the mediating concepts of property and 
contract. They need to accept the legitimacy of the structure of conscious- 
ness (PR 86). If one individual harms a property interest or contract of 
the subject [Dasein], civil compensation cancels such harm (PR 98). The 
harm is private between two subjects. But when one injures the objectivity 
of consciousness i itself (that is, as Recht as Recht), harm is caused to the 
shared universals of objectivity as well as to the private property (PR 99). 
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Hegel identifies three forms of public harm to the objectivity of con- 
sciousness: first, the harm caused by mistake; second, the harm caused by 
deceit; and third, the harm caused when a property holder or contractee 
pretends to respect the other as a person but really intends to undermine 
the very legal structure that protects such persons. In deception, the par- 
ties implicitly accept the contract. The institutional mechanism of univer- 
sal Recht enforces the contract. However, in deception, one party merely 
pretends to accept the contract and the decision of the adjudicative institu- 
tion. The other party is deceived: “[t]he arbitrary will of the other party 
may delude me with a false semblance as regards what I acquire, so that the 
contract may be perfectly in order as a free mutual agreement to exchange 
this specific thing in its immediate individuality [Einzelheit], although the 
aspect of what is universal ix itself is lacking” (PR 88).28 The deception ef- 
fectively undermines the binding character of the contract and the chang- 
ing, yet abstract, universals such as property, personhood, and contract 
(PR 87). The universality must override the subjective will of the deceiving 
individual in order to sustain the legitimacy of the objectivity of the ethos 
as a whole (PR 89). In contrast with the unintentional or mistaken wrong- 
doer, the deceiver is punished because the deceiver indirectly infringes or 
challenges the legitimacy of the objectivity of consciousness as a whole by 
deceiving the other party to the contract (PR 89A). 


d) The Criminals Harm to Her- or Himself 


We can now appreciate that the criminal’s act even causes harm to her- 
or himself as a self-conscious being (PR 100). The criminal has rights, such 
as due process, because she or he has the capacity to become a self-conscious 
individual: “[b]ut the ugliest man, the criminal, the invalid, or the cripple 
is still a living human being; the affirmative aspect—life—survives [besteht] 
in spite of such deficiencies” (PR 258A). Ifan institution causes harm to the 
ugliest man, the criminal, the invalid, or even the slave without address- 
ing the universals willed by all, the institution “hangs in the air” on an 
“insecure footing” (PR 265A). For the criminal causes public harm against 
the very legitimacy of the objectivity of consciousness. The criminal needs 
this legal structure in order to have and enforce his own individual right to 
property (PR 100R). No individual and no organized group may claim le- 
gitimacy to exercise violence or to bind lega! persons contrary to the legiti- 
macy of the universals of the emerging, though incomplete, consciousness 
of objectivity. If one person is allowed to undermine the legitimacy of this 
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particular shape of the objectivity of consciousness, then the personhood 
of all others is also negated. 

Until the criminal commits harm to the universals of the objectivity 
of consciousness, the criminal implicitly accepts that she or he too is a ra- 
tional person who confers form onto seized things and who enters into 
contracts. The intent of the criminal is not an issue here. When the rational 
person harms a stranger in a manner that harms the shared universals of 
the objectivity of consciousness as a thing-in-itself, the philosopher cannot 
be concerned with the extent of harm or suffering caused to strangers (PR 
99R). Nor is the philosopher preoccupied with the fact that the criminal 
may not have expressly or even implicitly consented to the offence to the 
universals implied in the objectivity of consciousness and under which she 
or he is charged (PR 100R). Rather, the philosopher is concerned with 
the very need for an objectivity of consciousness where individuals can 
become self-conscious and therefore free. 


e) Deterrence and Rehabilitation 


In the same way that the criminal act treats the victim as a nonperson, 
so too the universals of the emerging individualist ethos treat the crimi- 
nal as a nonperson if the criminal is used as a means to fulfill objectives 
independent of the universals. This occurs with the punishments meted 
for deterrence and rehabilitation. The latter forms of punishment fail to 
address the very relation of punishment to the legitimacy of the objectivity 
of consciousness as a whole. Instead of addressing the latter’s legitimacy, 
deterrence and rehabilitation examine the psychological propensity of an 
individual to cause a crime (PR 99R). Hegel explains that “[i]n so far as the 
punishment which this entails is seen as embodying the criminals own right, 
the criminal is honoured as a rational being” (PR 100R). We would respect 
the criminal’s freedom only if we treated her or him as a person who was 
recognized as an abstract person before the legitimacy of the objectivity of 
consciousness. If a person is punished in terms of rehabilitation or deter- 
rence, the shared universal concepts are revised by accepting the criminal’s 
act as a new element of the consciousness of objectivity. This creates a new 
evil without addressing the old one by the punishment. Rehabilitation and 
deterrence treat the criminal as a “harmful” nonthinking being who must 
be rendered “harmless” (PR 100R). Such forms of punishment examine 
the psychological character of the criminal (PR 99R). The appropriate— 
and the only—response to a criminal’s act is to restore the legitimacy of the 
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emerging objectivity of consciousness by force if necessary. If appropriate 
in the circumstances, the head (such as the monarch or president) of the 
objectivity of consciousness may pardon or give mercy to the criminal af- 
ter such punishment has been whetted: this differs from trying to reform 
or deter future criminal acts (PR 282A). By doing so, the Abstract Right, 
as the first moment of the objectivity of consciousness, is restored. This 
includes the restoration of the criminal as a person. The legitimacy of pun- 
ishment, then, is not the state as an external source or force, nor the need 
to reform the intentionality of the criminal, nor the need to deter acts by 
other subjects but the very inalienable self-consciousness that renders the 
binding character to the objectivity of consciousness. 

Rehabilitation and deterrence differ from Hegel’s retributive theory 
of punishment. The retributive theory understands punishment as an 
evil which needs to balance against the evil act of the criminal (PR 99R). 
If authorities attempt to deter or rehabilitate the criminal, they merely 
displace one evil for another, the collective evil for a particular evil. In- 
stead, punishment must address the very legitimacy of the objectivity of 
consciousness as a whole. For, justice is only possible if the objectivity of 
consciousness is legitimate. After all, justice, history, and law only begin 
(according to Hegel) when the individual thinks about concepts that in- 
tervene berween the individual and the objectivity of nature. This is the 
point when the members of an ethos emerge from the prelegal into the 
legal world. Once violently established, the objectivity of consciousness 
will need institutions and posited laws to enforce the concepts of the ob- 
jectivity of consciousness. The arbitrary will of the ruler certainly will not 
do that because her or his will fails to access the universals of the objec- 
tivity of consciousness. Similarly, the arbitrary will of the Volk will not 
access the objectivity of consciousness but rather will remain immersed in 
the unconscious subjectivity. Once the objectivity of consciousness is le- 
gitimate (that is, generated from the will to be self-conscious), the units of 
the objectivity are binding. In addition, the philosopher can then examine 
the possibilities of justice. Punishment, by retrieving the legitimacy of the 
emerging objectivity of consciousness itself, restores the latter as an in itself 
constructed by the self-conscious will (PR 99). 

Deterrence and rehabilitation thereby express contempt for the will 
of the criminal as a rational being who has the potential to become self- 
conscious. Why? Because issues involving deterrence and rehabilitation fail 
to address how the criminal’s act recognizes the self-consciously posited 
universals shared in the presupposed objectivity of consciousness, the ob- 
served individual (a judge or lawyer or legal scholar or student) plays in a 
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make-believe world of laws that lack legitimacy. I showed in Chapter 3 how 
the individual could break from such a world with Vernunft. By annulling 
such shared universals of the objectivity of consciousness, the criminal 
demonstrates disrespect for her- or himself as a being who has possibilities 
to become self-conscious. Punishment annuls the criminal’s annulment of 
universals: “[t]he cancellation [Aufheben] of crime is retribution in so far as 
the latter, by its concept, is an infringement of an infringement” (PR 101). 
If the objectivity of consciousness failed to cancel the crime, the criminal’s 
act would support the will of new concepts based upon the criminal’s act 
(PR 99). The purpose of the conviction and sentence is not to cause suffer- 
ing to the criminal but to “right the wrong to the universals of the emerg- 
ing ethos.” It is impossible for the objectivity of consciousness to leave 
a crime unpunished without compromising its own legitimacy. A crime 
annuls the universality. Punishment annuls such an annulment. Justice 
thereby enters the picture as punishment rather than as revenge as in a 
tribal culture. Interestingly, by upholding the shared universals of the ob- 
jectivity of consciousness, punishment protects the rule of law rather than 
the rule of arbitrary will (PR 103). 


f) Is Hegels Philosophy of Punishment Counterintuttive? 


Let us turn now to certain well-known passages that counter the con- 
temporary liberal support for rehabilitation and deterrence. For one thing, 
Hegel claims that “[i]n so far as the punishment which this entails is seen 
as embodying the criminals own right, the criminal is honoured as a rational 
being” (PR 100R). Hegel goes further. Although rehabilitation and deter- 
rence are commonly offered in sentencing hearings today, Hegel states that 
the effort to reform how the criminal behaves or the effort to deter future 
acts of crime as the grounds of punishment “is like raising one’s stick at a 
dog; it means treating a human being like a dog instead of respecting his 
honour and freedom” (PR 99A). Further, the punishment, in an effort to 
rehabilitate or to deter criminal acts, institutionalizes a new evil without 
addressing the old one by punishment. Hegel leaves room for institutional 
authorities to pardon or grant mercy to the criminal after the punishment 
has been whetted. But this differs from the reform or deterrence of future 
criminal acts (PR 282A). Because it comes after the criminal is punished, 
how is it possible to honor a criminal as a person by punishing her or him? 
What does Hegel mean by a “rational being”? Why are deterrence and 
rehabilitation contemptuous of the criminal? How do deterrence and re- 
habilitation treat a rational person like a dog? 
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One needs to appreciate, again, that Hegel still has not introduced the 
state into the objectivity of consciousness. Rather, Hegel is concerned here 
with the relation of a criminal harm to the empty shared concepts (person- 
hood and the like) binding upon the autonomous self-conscious individ- 
ual. When harm is caused to the universals of the objectivity, the emergent 
structure has to reassert or restore itself as legitimate. 

Now, Hegel takes on two forms of punishment. When philosophic 
consciousness is aware of the formation of an objectivity from concepts 
that intercede between the observed individual and the objectivity of na- 
ture, that very objectivity may be harmed. The personal harm is no longer 
an issue. Public wrong, not private wrong, deserves punishment. How- 
ever undeveloped because of the observed individual’s lack of awareness 
of the nexus of the objectivity to her or his subjectivity, the objectivity is 
legitimate because it is constructed by a thinking being. The criminal chal- 
lenges the incomplete Recht as Recht, not as a private wrong. 

So, the criminal, by stealing or killing, wills a different claim to univer- 
sality (such as “respect that man who carries a gun”) than that which the 
observed individual and the philosopher have come to recognize as bind- 
ing because of the immanence of personhood, property, and contract from 
the autonomy of the observed individual. A criminal act harms Recht as 
Recht. The core universal of this emerging idea of a objectivity of conscious- 
ness, founded as it is on the drive of the individual to become autonomous 
from objectivity, is that every human being, as opposed to an animal, has 
the potential to be a person, to own property, and to enter into contracts. 
Without such a potentiality, freedom would not exist as a possibility (PR 
95). Again, as Socrates explained in the “Speech of the Laws” in Crito, the 
capacity to exercise free will involves a universal element that is harmed 
when someone causes a particular harm. Hegel insists that if one commits 
a crime, the victim loses the potential to own property and to be a self- 
conscious subject. Slavery is thereby a crime against humanity because the 
potential to become self-conscious distinguishes humans from animals. 

The philosophic consciousness is not concerned here with the crimi- 
nal’s intent. Nor is the philosopher concerned with the harm or suffering 
caused to a victim of the crime (PR 99R). Nor is the philosopher con- 
cerned with the fact that the criminal may not have expressly or even im- 
plicitly consented to the legislation under which he is charged (PR 100R). 
Rather, the objective Recht punishes a criminal so as to cancel the crim- 
inal’s act and thereby to restore the legitimacy of the emerging ethos of 
self-consciousness (PR 100). 
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And yet, punishment restores the criminal’s will as well as the wills of 
all by reaffirming the legitimacy of the objectivity of consciousness. The 
honor of the criminal is denied if the sentencing institutions treat her or 
him as if she or he is a “harmless” animal or a thing which is existent exter- 
nal to the objectivity of consciousness (PR 100R). The cancellation of the 
cancellation of legitimacy restores the shared universals amongst willing 
subjects. The crimes against slavery (PR 57, 57R, 57A), capital punishment 
for minor offences (PR 101A), and discrimination against ethnic groups 
(PR 209R)—all of which cause public harm against the objectivity of con- 
sciousness—would be expelled from the objectivity (PR 101R). Though 
generated in violence, the rule of law now prevails—or so Hegel believes. 


7. THE TURN TO INTENTIONALITY 


In a criminal wrong, the individual will challenges the legitimacy of the 
posttribal objectivity of consciousness. Revenge had characterized the 
tribal society. Punishment now displaces revenge (PR 103). Philosophic 
consciousness is now aware that there are universals valued ¿in and of 
themselves despite their genesis from experience rather than from nature, 
Kant’s noumenal world of things-in-themselves, conscience, or tradition. 
By punishing the criminal for nullifying the legitimacy of the objectivity 
of consciousness, the criminal can become conscious of her or his role in 
the actual construction of universals in the objectivity by her or his ac- 
tions. Punishment will induce the criminal to accept the objectivity of 
consciousness as her or his own (PR 104A). If universals are legitimate, 
Hegel claims, the philosopher can begin to address issues of the identity 
of the units of the objectivity of consciousness as well as the elements of 
justice and the Good. When the observed individual becomes conscious of 
her or his participation in the construction of universals in the objectivity, 
she or he will have emerged into the civilized world of thinking, especially 
thinking about the nature and identity of law (PR 100R). 

This suggests that with the advent of crimes, the observed individual, 
as well as the philosophical consciousness, is becoming aware of her or his 
own intentionality. This intentionality goes hand in hand with an awareness 
of the objectivity of consciousness as separate from the subject. When such 
an awareness takes hold, though, the philosopher must retreat to a study of 
the inward self-examination of the observed individual. The philosopher 
must observe whether and the extent to which the individual recognizes 
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the universals as her or his own. Since such universals manifest the shared 
presuppositions of the individual and strangers in the objectivity of con- 
sciousness, objectivity is now joined with the intentionality of the subject. 
It may be, for example, that the criminal is bonded with a nuclear “family” 
which, in turn, is alienated from other intermediate institutions such as 
religious, educational, and political institutions. 

The philosopher is beginning to see that the objectivity of conscious- 
ness, when linked with the contingent particularities of subjectivity, con- 
stitutes an ethos. The concepts of the objectivity as an “in itself” must 
join with the intentionality of the subjectivity “for itself.” The philosopher 
must retrieve the relationships of strangers in an ethos in order to address 
whether intentional subjects share the universals of the objectivity of con- 
sciousness or whether the latter is in fact evolving into a different identity. 
Social relationships constitute the universals of the objectivity as well as 
the particularity of intentional subjectivity. Legitimacy (and the identity 
of laws) thereby takes on a wider scope than the habits of obedience, the 
rule of recognition, social facts, conventions, or the original intent of the 
founding fathers offers. Social actuality enters into the picture. 


CHAPTER FIVE 


Legal Formalism 


Hegel’s fear of the arbitrary will directs him to the legal formalism of the 
two dominant traditions of legal philosophy with which I introduced this 
book. In the one case, Fries, Savigny, and other romanticists claimed that 
legality was grounded in the emotions and values of the Volk. In the sec- 
ond dominant legal tradition, elaborated by Kant and Fichte,' legitimacy 
was separated from the legality of phenomena. The arbitrary will was si- 
lently incorporated into both senses of the objectivity of consciousness. 
Something more than the identity of a legal unit (such as conscience, a 
value, custom, rule, or policy) was needed in order that the thinking in- 
dividual consider the objectivity of consciousness binding. In an effort to 
understand that “something else,” Hegel exposes the formalism of the two 
dominant legal traditions of his day.” 

This chapter offers an outline of Hegel’s critique of legal formalism. 
His critique generates his later excursus into ethicality and the shapes of 
ethical ethé. I shall begin by returning to Hegel’s phenomenological de- 
scription of how an individual thinks. I shall then turn to his description 
of the moral content of such thinking. Hegel privileges in this regard in- 
tentions and the personal knowledge of circumstances in one’s acts. Hegel 
finds both elements of intentionality problematic because the arbitrariness 
of the will displaces ethicality in both traditions. 


I. THE RELATION OF ARBITRARY VALUES TO THE 
FORMALISM OF THE OBJECTIVITY OF CONSCIOUSNESS 


The first possibility of intentionality, represented by romanticism and his- 
toricism, is the conscience or “the heart” of the individual (PR 136). Hegel 
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defines conscience as “that deepest inner solitude within oneself in which 
all externals and all limitation have disappeared—it is a total withdrawal 
into the self” (PR 136A). When I become disillusioned with the “hollow, 
spiritless, and unsettled existence” of indeterminate concepts in the ab- 
stract shape of the objectivity of consciousness, I look inward into my own 
consciousness to try to find an actuality which I can take as real (PR 138A). 
Socrates’ withdrawal from Greek life exemplifies such a turn to conscience 
(PR 138R). Socrates describes his withdrawal as a “sort of voice” that en- 
courages him to question the universals of the objectivity with which 
Athenian citizens had felt immediate (Apology 31d). Hegel complains that, 
according to the utilitarian school of thought, officials aggregate the val- 
ues, desires, and interests of individuals as if this would determine the 
social welfare (PR 123, 123R). As already noted, contemporary theories 
of legal reasoning suggest that a judge must ultimately posit a value or 
fundamental interest when the judge runs out of the ratiocination of con- 
cepts.* The rhetoric of rights not infrequently colors this posit of a value 
(PR 126R). Even the foundation of constitutionality is believed to rest on 
the ultimate subjective values or posited social facts. 

Hegel’s problem with this effort to link conscience to the objectivity of 
consciousness is that the observed individual becomes stuck in self-absorbed 
inwardness without actively recognizing strangers (PR 138A). That is, the 
subject or the state’s officials posits arbitrary values without becoming 
aware whether and how the content of the values presupposes social rec- 
ognition amongst strangers. To focus on the latter, the philosopher would 
have to examine the content of the concepts in the conscience’s objectivity 
of consciousness. This would, however, undermine the traditional philoso- 
pher’s role which was to accept posited values as “givens” in the objectivity 
of consciousness. All the philosopher did was to posit inward values from 
tradition and to coerce strangers to follow her or his values (PR 139, 139R). 

We might return to act utilitarianism as one example of the impris- 
onment of the inner consciousness of posited values. In this philosophy, 
there remains a rupture between my conscience and the transcendent yard- 
stick of the greatest happiness of the greatest number. First, the official 
jumps from the aggregate of all consciences to a specific rule without an 
assurance that the resulting content of the rule manifests the reciprocal 
recognition in the ethos: that is, the ethicality of the ethos. Second, we do 
not know whether the aggregate works towards the good rather than evil. 
The computation of a multiplicity of consciences is all that matters (PR 
126). Third, there is no necessity that the individual interest coincides with 
the universals of the community (PR 125). As a consequence, an “empty 
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vanity . . . transcends the sphere of cognition” (PR 140R). All that matters 
is that the philosopher (or judge or scholar) has a good heart, good in- 
tention, and good conviction. One’s good intention renders the outcome 
good. Conversely, the separation of the subject’s conscience from the ab- 
stract objectivity of consciousness or Abstract Right renders the universals 
devoid of the actuality in subjectivity (PR 131A). The Good is dead. Only 
if the Good is “concrete” in socially contingent experiences is there a living 
Good (PR 144). 

If a posited value or rule is considered binding because its content co- 
heres with a ruler’s or the Volk’s arbitrary will, formalism has a field day. 
There is no assurance of goodness or of intersubjective recognition in the 
substantive content of the posited value or rule. Legality is thereby re- 
duced to “a purely external letter, indeed an empty word, for it is only my 
conviction which makes it a law and a binding duty for me” (PR 140R). 
Even an appeal to the will of the highest court, a founding text, or the 
intent of the Founding Fathers as the source of legitimate laws does not 
help. In fact, this merely camouflages intentionality, for each presupposed 
source is nested external to the subject’s consciousness. Behind the formal- 
ity of the arbitrary value or rule, text, or “intent of the Founding Fathers,” 
there are “countless individual convictions” (PR 140R). There is no way to 
distinguish important from unimportant collective intentions, good from 
evil. Even the appeal to rights becomes mere “play” where “it is I who 
am excellent and master of both law and thing; I merely play with them 
as with my own caprice, and in this ironic consciousness in which I let 
the highest of things perish, I merely enjoy myself” (PR 140R). Worse, the 
rights conceal vulgar coercion. Accordingly, Hegel concludes that it is sim- 
ply “monstrous” to portray any posited value or rule as legitimate and, by 
implication, as legal. 

Hegel has the romantic subjectivism of Fries, Friedrich von Schlegel, 
and Savigny in mind when he describes his contempt for the empiricism 
that conceals the posit of an arbitrary value. Hegel would also have in mind 
the contemporary claim, noted in earlier chapters, that the positing or bal- 
ancing of values must ultimately determine the outcome of a dispute when 
the ratiocination of rules runs out. With the dominating romanticism of 
his day, legality becomes the mere “image produced by my conviction” 
(1822/23 W122). Romanticism fails to recognize the reciprocal recognition 
of strangers in an ethos. Subjectivity reigns supreme behind the formalist 
thetoric of individual rights without the needed focus upon how one sub- 
ject recognizes another in the social relations presupposed in the content 
of the right. If the official desired to retrieve such subjectivity, the official 
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would have to examine the content of the concepts that the rights otherwise 
leave to the arbitrary will of the subject. Instead, the strongest conscience 
determines the outcome of any social relationship. The outcome depends 
upon power relationships rather than upon rational choices. Officials pre- 
tend to know the objectivity of consciousness when, in fact, their rhetoric 
lets them posit their own arbitrary wills. The rhetoric of values and rights 
is “empty of all ethical content [die Eitelkeit alles sittlichen Inhalts}” in that the 
mere inscription of rights, rather than the social relations of subjects inter 
se, is what matters (PR 140R). The problem is that formalism privileges 
the subject as if a monad. The subject basks in the glory of self-knowledge 
and truth, both of which are “poised above an immense void, conjuring up 
shapes and destroying them” (PR 140A). It is unforgivable for the philoso- 
pher to admit having erred in such a situation (1819/20 W123). 

Interestingly, negative freedom, a term examined in Chapter 1, encir- 
cles the random choices posited by such arbitrary impulses (PH 94). The 
objectivity of consciousness protects the freedom of choices posited by the 
arbitrary wills. There is no need for such a “free” individual to gain B4- 
dung or to elevate her or his development beyond the first moment of what 
Hegel considers civilization. The boundary that protects the inner sphere 
of life, to use J. S. Mill’s term, reinforces the freedom of the individual to 
arbitrarily posit values by instinct without the mediation of thought. Jus- 
tice is not possible with such a view of freedom because justice addresses 
how the objectivity of consciousness reconciles with the individual's self- 
consciousness. Nor is Bildung possible. Indeed, the educated subject expe- 
riences more in a single day than the uneducated subject in her or his entire 
life (1819/20 W156). Even freedom of the press, if understood in terms of a 
protective boundary about arbitrary values, is the product of “completely 
uneducated, crude, and superficial thinking [Vorstellung]” (PR 319R). 
“Formalistic thinking [Formalismus] endeavours to rationalize away [weg- 
zurdsonnieren] the substantial and contrete nature of a thing [Sache] in fa- 
vour of individual elements which belong to its external appearance and of 
abstractions which it derives from these” (PR 319R). The taint of animal- 
istic revenge, authorized by European legal codes of Hegel’s day, remains 
concealed in legal formalism in the “residue” of private prosecutions. 

Paragraphs 140, 140R, and 140A of Philosophy of Right reconstruct 
Hegel’s critique of this version of legal formalism. First, however well in- 
tentioned, pure hypocrisy (this is Hegel’s term on several occasions) colors 
the effort of an official (such as a judge) of the objectivity of consciousness 
to universalize her or his arbitrary intention (PR 140). 
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Second, evil may result from the formalism. One might believe that 
the subjectively posited arbitrary value is legitimate (and consistent with 
democracy) if an appropriate institution posits the value within its juris- 
diction. But Hegel claims that this perspective may well lead to terror. The 
risk is that the posit of the arbitrary value as the foundation or source of 
legality may become reified from the social relationships in an ethos. Raz 
elaborates such a possibility in his theory of “exclusionary” “artificial rea- 
soning” which transforms a subjective value into an objectivity where the 
social relations presupposed in the content of a particular decision or rule 
are excluded from legal reasoning once the decision is rendered.* Aside 
from the illusion of objectivity, Hegel argues that if the official stops rea- 
soning here and claims to bind all inhabitants by the official’s positing 
of an arbitrary value, illegitimacy may be restated (and perverted) as the 
good. The positing of the subjective value may be the consequence of an 
evil conscience. The illusion of objectivity is worsened if the official need 
only find “any good reason” for the decision—even a hypothetical reason. 
The intent of the official determines nothing (PR 140R). 

Third, the basic problem with the formalism that follows the posit of 
arbitrary values is that no effort need be made to identify how one subject 
recognizes a stranger. Such recognition is presupposed in the content of 
the posited value. What exists are abstract goods which “being completely 
lacking in content, can be wholly reduced simply to meaning anything 
positive at all—anything, that is, which has any kind of validity and which, 
in its immediate determination, may even count as an essential end (such 
as doing good to the poor, or caring for myself, my life, my family, etc.)” 
(PR 140R). A claim that justice is constituted from posited arbitrary values 
is empty of content since “any content one pleases can be subsumed under 
the good” (PR 140R). 


2. THE LEGAL FORMALISM OF MORAL RULES 


This takes us to the second version of intentionality in Hegel’s day (and 
ours): the legal formalism of moral rules.S As I noted in the Introduc- 
tion and Chapters 1 and 3, Kant had distinguished between two forms of 
knowledge: the xoumena (a priori) and the phenomena (appearance). Kant 
claimed that one cannot intellectually access one’s rational or noumenal 
self. One only knows one’s rational being through intuitions about one’s 
phenomenal self. One’s intent can be imputed from one’s actions in the 
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phenomenal world.° Thus, the good will, situated in the xoumena, is exter- 
nal to one’s day-to-day actions in the phenomenal realm. The most impor- 
tant action in the phenomenal realm is the recognition of a stranger in ac- 
tion. Since one’s actions in the phenomenal realm are influenced by bodily 
inclinations, the moral maxims derived from the noumenal realm are mere 
“oughts” or duties. The most important “ought” is dignity, which Kant 
defines as something that lacks a price. Such a dignity is nested in the nou- 
menal or “ethical” realm.’ If I fail to accord dignity to others, I lack a moral 
well-being even though I am happy.® 


a) The Separation of Legality from Morality 


The legal units, according to Kant, are posited in the phenomenal 
realm external to the good will of the rational person in the noumena. As 
such, legality is separate from morality. In The Metaphysical Elements of 
Justice, Kant uses different terms to describe legality: externally legislated, 
acquired, objective, positive, contingent, and arbitrary.? The externality of laws 
to morality is manifested in the state’s ultimate title to all territory, the 
state’s monopoly of coercion, the abstract character of citizenship, and the 
possibility of legislated slavery.’° In sum, an untranslatable rupture persists 
between the noumenal realm of moral action and the appearances of exter- 
nally posited laws. Even Kant’s Idea of a rational legal order, explained in a 
moment, is an “ought” external to experience. 

This gulf between legality and morality offers an enormous challenge 
to Hegel. For why would a thinking being feel bound to moral laws that 
remain external to her or his experiences? The posited laws of the objectiv- 
ity of consciousness, for example, may compel the individual to act against 
her or his moral conscience. In an effort to explain why a thinking being 
would feel bound to posited laws, Fichte elaborated how the external le- 
gal order could institutionalize freedom.!! Fichte claimed that although 
rights are natural in that they exist without a state, we need the state in 
order to institutionalize the conditions for the rights to be effective. But 
a legal person, though legislatively guaranteed equality before the law, is 
external to the self-conscious subject. The subject is left a monad without 
social relations with strangers. The gist of Fichte’s rights thesis is that the 
empty rights protect the individual human subject so that she or he could 
posit whatever she or he chose as good (PR 132). The rights are abstract 
indeterminate concepts. Lawyers and judges become expert knowers of 
such rights. But the rights are only known in a theoretical world, not in a 
phenomenal actuality. 
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The effort to address the moral intentionality of the will of a subject 
results in the very separation of moral actions from legality. Legal respon- 
sibility depends upon the rights posited external to the observed subject’s 
reflective consciousness (PR 132). Precisely because of the gap between “is” 
and “ought,” self-consciousness, being stuck in phenomena, is deprived of 
“all ethical worth and dignity” (PR 132R). Legitimacy remains separate 
from subjective values. Either the values are arbitrarily posited as truth, 
as in the case of the first form of legal formalism, or they are posited as 
rules separate from moral intentionality. All that is required is that there 
be a universal rule that all rational persons, purged of a socially contingent 
biography, would accept. That would only be possible if the universal rule 
were empty of content. It is as if Kant plumped the autonomous rational 
person in the midst of a society oblivious to the social and anthropological 
context in which the subject is situated, as if the human being were a monad 
with no biography, no values, no expectations, and no assumptions. 

The only way Kant and Fichte can overcome the separation of legality 
from morality is to assess any particular legislated rule in terms of the Idea 
of a rational legal order. The Idea is an ideal paradigmatic structure. By 
Idea, Kant intends “a necessary concept of reason to which no correspond- 
ing object can be given in sense-experience.”!? The Idea is self-sufficient, 
something valued as an end-in-itself in the noumena. The Idea represents 
a perfection that we cannot find in socially contingent conditions. Thus, 
although legality is situated in the phenomenal world of experience, its 
legitimacy lies in the Idea of law in the noumena. Despite the intuition 
that Ronald Dworkin’s Laws Empire manifests a Hegelian legal philoso- 
phy (which might explain the extraordinary hostility to his philosophy 
in Anglo-American general jurisprudence), Dworkin has Kant’s Idea of 
law in mind when he describes the “law beyond law” nested in the legal 
narrative.'3 The categorical imperative is a similar element of the Idea. As 
perfection, the Idea of a rationally deduced legal order is something to- 
wards which we ought to strive. Just because the Idea of a legal order is not 
socially contingent, this does not mean that inhabitants and rulers cannot 
Strive to institutionalize it.* The Idea of a perfect legal order is the spirit, 
not the letter, of the constitution. 

The above sense of an ideal legal order does not help Hegel. Kant offers 
an indeterminate concept (respect to the person as an end in itself) without 
the possibility of particularizing the good will. Once again, the idealiza- 
tion of a legal order is separate from the subjective freedom of the individ- 
ual in experience.’ Instead of linking posited laws with subjectivity, the 
Idea of law prolongs such a rupture. One is considered free if the posited 
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rules replicate the abstract rights in the Ideal legal order. Subjective experi- 
ence is never addressed. To the contrary.!” The Idea of a legal order takes 
the individual into an even emptier world than the institutional rights and 
duties that Fichte and Kant initially offered as separate from morality. 


b) Hegels Critique of the Transcendental Referent 


It is apparent by now how Hegel would respond to this second form 
of intentionality. Kant and Fichte fail to contextualize the categorical im- 
perative in a socially contingent ethos. Kant and Fichte flesh out moral 
intentionality as if the individual had no biography, assumptions, expecta- 
tions, education, ethnic or religious upbringing, or, more generally, social 
relations with strangers. Fichte’s rights, in particular, are stuck in the nou- 
menal realm of a priori concepts that are emptied of social-cultural con- 
tent. The legal rights conceal how one subject recognizes another as a sub- 
ject through the medium of the rights. Without a social-cultural content, 
then, the volition of the subject is also worthless, however well intentioned 
(PR 124). The “mutually independent” rights holders in the objectivity of 
consciousness are purged of all particular needs and desires. The rights, 
being contentless, are mere formal shells abstracted from particular needs 
and desires (PM 491, PR 37). 

Accordingly, rights talk is the rhetoric for “uncultured people” (PR 
37A). The rhetoric is “lopsided” because of its content independence. The 
formalism of rights consciousness camouflages extreme poverty in phe- 
nomena and officially sanctioned coercion that is imposed upon individu- 
als in phenomena. So too, the empty rights discourse ignores the social 
identity of the subject with intermediate organizations that intercede be- 
tween the subject and the objectivity of consciousness. One’s intention- 
ality is constituted from multiple determinate elements of a finite being 
(PR tos). The finite being wills her or his presence in everything she or 
he does (PR 107A). But as Peter Gabel exposed, the role of the judge in a 
rights culture conceals such phenomena and focuses instead upon the for- 
mal boundary between one individual’s arbitrary will and that of another’s 
without examining their context-specific relationship (PR 38).!8 

Hegel explains the problematic of legal formalism in his early essay, 
Natural Law (1802-03). A legal concept supersedes a multiplicity of context- 
specific objects of nature. Once such a supercession is universalized as a 
rule that all moral persons ought to follow, the multiplicity of particu- 
lar experiences are forgotten. The act of intellectualizing about context- 
specific needs and desires thereby cancels the latter (NL 438/39, 79-80). 
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Posited legal rules may well try to replicate the ideal legal order. But the 
rules and the ideal are emptied of particulars: that is, of social phenom- 
ena. Legality is modeled after an ideal social relationship. Universals, such 
as personhood, property, and contract, become dead precisely because of 
their emptiness of social relationships. Conversely, the external objectivity 
of consciousness will appear hostile to the social relations between sub- 
jects inter se. Indeed, the external objectivity of consciousness will be in- 
comprehensible to the observed subject. Kant’s sense of legality is open to 
such a lack of spirit and life. Indeed, Kant perpetuates the hostile struggle 
of arbitrary values that had characterized the legal formalism of the ro- 
manticist tradition of legal philosophy. Only Kant does so by denying a 
role for the intentional subject. What is left is a reified legality external to 
human subjectivity. 

The externality of the objectivity of consciousness from moral subjec- 
tivity leads to another consequence. “Respect for persons” is often offered 
as the ultimate criterion for constitutional analysis today, for example. But 
“respect for persons” is an indeterminate concept. It is an abstract duty 
done for duty’s sake (PR 133). The duty is located in the objectivity of con- 
sciousness separate from any beliefs, biography, or socially contingent con- 
tent. Hegel likens this reified objectivity to the intrinsic Good that Aris- 
totle held external to human action: “if I know nothing apart from the 
fact that the good is my duty, I do not go beyond duty in the abstract” 
(PR 133A). If a duty is nested in the objectivity of consciousness and if the 
latter is estranged from the self-consciousness of the subject, it is empty. 
For the objectivity remains constituted from indeterminate concepts. The 
subjectivity is the arbitrary will which does not consider how an individual 
acts towards strangers. In order to reconcile the duty of abstract objec- 
tivity with the self-consciousness of subjectivity, the philosopher and the 
observed individual must rationally link the particular content of a right 
to the duty. The right thereby becomes determinate and nonarbitrary (PR 
134). The right becomes a member of actuality. Once again, the challenge, 
for Hegel, is to unify indeterminate concepts with the particularization 
of the will. This would involve the incorporation of one’s psychological 
inclinations and one’s empirically conditioned biography into a judgment. 
These are the very socially contingent factors that Kant (as well as Hart 
and Dworkin) excludes from legality as “inclinations” of the phenomenal 
world. Unless the objectivity of consciousness is reconciled with subjectiv- 
ity, “dignity” becomes a mere rhetorical device to help the observed subject 
feel at home with the empty objectivity. At the same time, the philosopher 
observes how alienated from actuality has the observed subject become. 
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Even the appeal to dignity (what Hegel calls a “pure and unconditional 
duty”) possesses “the character of formalism” and “empty rhetoric” (PR 
135R). First, even if one acts in a particular way, there is no criterion to de- 
cide whether a particular desire or need is a duty. One cannot jump from 
an idealized indeterminate concept (dignity) to a particular socially con- 
tingent desire or need. Second, despite the rhetoric of dignity, the objectiv- 
ity of consciousness—because it is located in the phenomenal realm—may 
well exclude human beings from the protection of rights. Slavery, infanti- 
cide and capital punishment may well be possible. Indeed, it makes sense 
that Kant’s text concerning geography, untranslated into English to this 
day, exemplifies how the radical rupture between the moral objectivity 
from subjectivity reinforces an outright Eurocentric racism towards the 
indigenous peoples of the world.!° Third, the basic problem with the sepa- 
ration of the subjectivity from the objectivity of consciousness is that the 
universals of morality and of the objectivity of consciousness are emptied 
of human experience. Dignity misses the social-cultural context of the hu- 
man subject in an experienced time and place unless the individual official 
ultimately relies upon conscience or the familiar “I know it when I see it.” 
But that collapses the formal concept into the arbitrary values posited in 
the first version of formalism. Finally, by universalizing legitimacy in ideals 
such as Kant’s Idea of law, one negates the particular social contingencies 
that envelop the theoretical world of rights consciousness. Dignity lacks 
any criterion for the differentiation amongst particular desires and needs 
other than the formal contentless principle of noncontradiction between 
universal abstract concepts. Such a principle of noncontradiction does not 
help. For where the principle is empty of content as it is, there can be no 
contradiction (PR 135A). There is nothing to prevent terror. Indeed, there 
is nothing to prevent the “complete absence of human life” (PR 135R). 

The jurist of the formalist objectivity of consciousness produces an il- 
lusion that laws are rational when, in fact, they are irrational because form, 
not the substantive content of the human laws, matters for formalism (PR 
211, 211A). Such formulaic laws misrecognize that the forms (that is, con- 
cepts or rules) represent actuality. The forms are constituted from a fixed 
linear time and in relation to other self-standing forms (PR 157, 257). This 
is precisely Hegel’s complaint against the abstract objectivity of conscious- 
ness. Such objectivity is “empty,” “formulaic,” and “abstract” vis-a-vis the 
social relationships in presupposed structures of consciousness. Any ab- 
stract objectivity, as a consequence, is alien to the social experiences be- 
tween strangers. The society will lack cohesion and will risk erupting into 
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social and political chaos, if not revolution. The reform of such empty laws 
will be “ad hoc” and irrational since the attention of reformers will be di- 
rected towards the differentiation of “oughts” rather than to the social re- 
lationships presupposed in the substantive content of the concepts. 

A judgment rendered in the arbitrary objectivity of consciousness ap- 
plies a concept (better known as a rule today) to a context-specific experi- 
ence. But because of the rupture between self-consciousness and the ob- 
jectivity of consciousness, reasoning is preoccupied with the legitimacy of 
the form of the rules/concepts in the objectivity, not with the truth of the 
content of the rules/concepts in social actuality. Legal judgments are con- 
sidered binding in terms of their form. Legal reasoning addresses whether 
one rule is consistent with another. And the examination of this consis- 
tency assumes that the concepts are a priori and legitimized in an authoriz- 
ing origin in a noumenal! world, a world which Kant himself believed was 
inaccessible because we only have representations of such rules/concepts. 
Concepts give order to the multiplicity of intuitions. If one incorporated 
substantive empirical content into the quest for the binding quality of a 
rule, one would thereby cross the boundary between concepts and im- 
mediacy. One would be returning to the empirical realm of the perception 
of sensations and thereby seek the truth of a rule in experience rather than 
the identity of a legal unit in the xoumenal realm. Indeed, truth in knowl- 
edge would now constitute legitimacy. 

Reasoning in the formalism of objectivity of consciousness has a lim- 
ited role: namely, to distinguish one concept from another without ex- 
amining the presupposed reciprocal recognition amongst strangers in the 
content of the concepts. Verstand plays to formalism. The legitimacy of a 
concept remains in the noumena. Instead, the project of Hegel’s philoso- 
pher is to observe the legitimacy of any concept that mediates between ob- 
served individual and the objectivity of consciousness. The denial of such a 
role for a utopia entirely misses that the philosopher’s project is immersed 
in phenomena. The philosopher never crosses the rupture from phenom- 
ena to the noumena as Kant claims. The philosopher, like the observed 
consciousness, remains immersed in phenomena. But with the Verstand of 
formalism, universals are binding upon all subjects because of the consis- 
tency of the form of one concept form (independent of its content) vis-a-vis 
the form of other concepts. Verstand (the differentiation of self-standing 
concepts) wins in the law exam. This strange legal knowledge excludes the 
particularities of human experience. Legal formalism conceals the contin- 
ued unexamined arbitrary will in the name of the rule of law. 
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3. HEGEL’S EXIT 


Hegel overcomes the formalism of the two traditions of legal philosophy 
by reconciling the objectivity of consciousness with self-consciousness. He 
does so by introducing the ethical ethos or Sittlichkeit. The individual is 
situated in the ethos of a family, civil society, organic legal order, and/ 
or international legal order as well as in intermediate organizations. In- 
stead of applying the abstract rules of the rational person from the nou- 
mena onto the context-specific subject, rationality itself is immersed in a 
social-cultural context with collectively shared assumptions and expecta- 
tions. The formalism of the objectivity of consciousness excises the social- 
cultural context from the optical illusion of an objectivity that is claimed 
to be “practical” or “real.” In order to explain why individuals have duties 
towards each other, however, Hegel finds it necessary to explain the so- 
cial interrelations of individuals represented through the medium of col- 
lectively shared institutions and concepts in an ethos. The objectivity is 
only one side of such an ethos. The ethos also includes religious practices, 
beliefs, collective memories, rituals and political practices, all of which 
presuppose social relationships among observed individuals. Hegel situ- 
ates the reciprocal social relationships in the universals assumed in any one 
implicit ethos. More importantly, Hegel explains why an individual would 
desire to proceed to higher and higher levels of intense and rigorous social 
relationships with strangers once located in any ethos. 

Here, influenced by his own self-education and the Enlightenment 
more generally, Hegel relics upon Bildung and Vernunft to reconcile the 
objectivity of consciousness with subjective freedom. Because objectiv- 
ity is constituted from universals shared amongst strangers and because 
subjectivity is constituted from reciprocal recognition of strangers, objec- 
tivity is reconciled with subjectivity. Influenced by his friend Hölderlin, 
Hegel introduces the role of love to generate why the formerly monadic 
concealed subject would desire to recognize strangers. The philosopher 
now examines social relationships entertained in the substantive content of 
the indicia of an ethos. 

The latter social relationships raise the issue of the ethicality of an 
ethos, something that I examine in the next chapter. Indeed, such social 
relations constitute the crux of ethicality for Hegel. The inquiry of “no- 
bler minds” evaluates how the content of shared assumptions, collective 
memories, and expectations of an ethos presuppose and represent how 
individuals reciprocally recognize each other. The “nobler minds” exam- 
ine actuality. The official becomes consciously aware of her or his implicit 
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self-centered action towards others. This explicit awareness is a “higher 
ground” of freedom than the earthly ground if abstract persons were emp- 
tied of a biography, collective and private memory, or context-specific em- 
bodied meanings. The relationship of the subject with strangers becomes 
the center of the “higher ground” in a Sittlichkeit. In doing my duty in a 
Sittlichkeit, 1 am with myself [bei mir selbst] and free (PR 133A). Spirit (or 
this drive to become self-conscious) constitutes the ethicality of a state- 
centric objectivity of consciousness. More, Spirit explains the evolution of 
law from the earliest times of human development to the mature moments 
of civilization. Spirit is never content with any particular structure embed- 
ded in consciousness. 

The legitimacy of a modern legal order (that is, of a state and an in- 
ternational state-centric legal order) develops from human consciousness. 
As Hegel expresses, “[t]he ethical world, on the other hand, the state, or 
reason as it actualizes itself in the element of self-consciousness, is not sup- 
posed to be happy in the knowledge that it is reason itself which has in fact 
gained power and authority [Gewalt] within this element, and which as- 
serts itself there and remains inherent within it” (PR Pref 12-13). Legality 
is nested within the social relationships of a particular society. The philos- 
opher’s role is to recognize the implied structures of consciousness in such 
an ethos and then to identify the presuppositions that address the extent 
to which the observed individual recognizes strangers through shared uni- 
versals. Such a role links the legal philosopher to the study of freedom in 
any particular ethos. The clarification, decomposition, and differentiation 
of concepts, by themselves, would never access the reciprocal recognition 
of strangers in an ethos. 
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The Ethicality of an Ethos 


We have reached the point where Hegel introduces the most original ele- 
ment of his theory of law: Sittlichkeit. What Hegel intends by his notion 
of Sittlichkeit is not easy to grasp. S. W. Dyde translates Sittlichkeit as “the 
ethical system.” Alan White translates it as “ethicality.” Knox and Nisbet 
translate Sittlichkeit as “ethical life,” thereby risking the imputation by the 
Anglo-American legal scholar that Stttlichkeit concerns individual moral 
action, as that is addressed in the philosophic study of contemporary eth- 
ics, rather than the manner in which a community shares values and as- 
sumptions that concern how strangers recognize each other. Most con- 
temporary English commentators use the term “ethical life” for Siztlichkeit. 
What does Sittlichkeit signify? 

Let us parse Hegel’s term, Sittlichkett. Die Sitten are customs. Die Sitte 
denotes a more abstract character to customs than does a description of 
the content of a particular custom. It is tempting, therefore, to associate 
Sittlichkeit with an ethos.! An ethos, however, is an anthropological no- 
tion that need have little to do with ethical relationships. Sittlich denotes 
honesty, good character, moral cleanliness, and pure character. Sittlichkeit 
represents the abstract noun of the adjective, sittlich. Sittlich is an adjective 
connoting an ethical ethos. Hegel is not interested in any ethos but in an 
ethical ethos.? 

Another of Hegel’s terms, Moralitat, needs clarification. Hegel distin- 
guishes Moralitat from ethicality. Ethicality, for Hegel, draws from the 
Sitte or bonding of an individual with others into a community. Henry 
Jones, a turn-of-the-twentieth-century English ethicist and Hegelian, ex- 
plained that “(t}he bond must be inward, not outward; it must be essen- 
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tial, not accidental; it must be such, in a word, that the parts fall asunder 
into meaningless abstractions when the bond is broken.”? Because think- 
ing characterizes the modern human being and distinguishes modernity 
from the ancient world, according to Hegel, a society is ethical if the sub- 
ject self-consciously recognizes strangers in the ethos. The ancient Greek 
societies lacked any such sense of ethicality. Why? Because members of a 
tribe or polis lack any consciousness of their separation from the shared. 
universals of the community and, therefore, they lacked any independent 
role in the construction of universals (PS 440, 441, 444; 1824/25 W33). 
In like vein, the citizens of the polis lacked morality because they did not 
intentionally act from duties towards others (1822/23 W126, 1824/25 W126). 
Although lacking morality, the Greek polis was an ethos (because its 
members were dependent upon and bonded with each other). In contrast, 
the Roman Stoics were preoccupied with an individual's duties to others. 
The source of Stoic morality was one’s inward intentionality. However, the 
Stoic sense of morality, according to Hegel, was reified from day-to-day 
social relations in the Roman ethos. Indeed, the Sage was so idealized that 
few, if any, human beings lived the life of the Sage. For actuality to mani- 
fest morality, all individuals had to participate as moral actors in the ethos 
(1822/23 W126). Social bonding exists if individuals are no longer excluded 
from participation in the community (1817/18 159.24.7-48). 

This need to connect moral duties with the ethos in which one lives 
raises two elements in a Sittlichkeit or ethical life (PR 142). First, Hegel 
writes, Sittlichkeit is “the Idea [Concept] of freedom as the living good.” 
Returning to my Chapter 1, the Concept embodies all movements of con- 
sciousness. One acts towards others from self-conscious choices. One can 
only act self-consciously, however, if one is free from external constraints. 
Freedom is interconnected with various shapes of self-consciousness, as we 
saw in earlier chapters. Because of the indispensable relation of freedom to 
self-consciousness, freedom is an intrinsic good valued in and for itself. But 
because freedom exists through action, rather than through pure contem- 
plation, freedom is lived. Hegel remarks that such a living freedom, being 
valued as an intrinsic end, contrasts with Book X of Aristotle’s Nicoma- 
chean Ethics (1177a10—-1178a7) where Aristotle argues that pure contempla- 
tion is the supreme element of eudaimonia or happiness (PR 156A).4 

Second, ethicality is the “motivating end” and “foundation” of self- 
conscious action. An ethos, as we saw with a tribal ethos, does not neces- 
sarily ensure that its members are self-conscious. The ethos may also be 
tyrannical, elitist or the like, isolated from everyday life, or disguised as a 
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liberal state in sheep’s clothing. The alienation of an ethos from moral du- 
ties possesses the key problematic for Kant’s theory of morality, according 
to Hegel. For moral duties are identified and grounded in the noumena 
which, by Kant’s own theory, one cannot access as knowledge (PR 147, 150, 
150R). Ethicality, for Hegel, draws from phenomena. The philosopher must 
address how one subject recognizes another through shared assumptions, 
expectations, conventions, practices of institutions, and posited laws whose 
legitimacy Kant had externalized in the noumena realm (PR 144, 145). 

In order to do so, the philosopher must continually focus upon the 
relation of the thinking being to the objectivity of consciousness. One can 
hardly do more harm to Hegel’s legal philosophy than to become stuck in 
Abstract Right, for example, without addressing such a relationship. In 
Abstract Right, as recounted in Chapter 4, the observed subject is still im- 
mediate with objectivity. Only in this case, the objectivity is of conscious- 
ness rather than of nature as with a tribe. The concepts are indeterminate 
because they lack particularities in their content—particularities such as a 
biography, religion, desires, needs, and intentions (PR 37). The subject, 
being immediate with universals, is unaware that she or he has created 
the indeterminate concepts. Because of the immediacy with objectivity, 
the subject believes that everyone else in the society shares the same uni- 
versals: “the will of others is the existence [Existenz] which I give to my 
end, and which is for me at the same time an other [emphasis added]” (PR 
112).5 Hegel insists that “any intentions which the will of others may have 
with reference to my will, which gives itself existence [Dasein] in prop- 
erty, are irrelevant” (PR 112A). Although a contract embodies (that is, par- 
ticularizes) the otherwise indeterminate concepts, the contract represents 
common interests between arbitrary wills. The freedom of a person will 
only be assured when the one will recognizes itself in the stranger. At that 
point, a bonding develops between subject and stranger. Because legiti- 
macy concerns such bonding independent of a particular arbitrary will, 
philosophical consciousness turns inward into the inner consciousness of 
the individual towards strangers. 

Two traditional views in Hegel’s day concerned moral action toward 
strangers (PR 114). First, the subject who is immediate with objectivity 
seizes, colonizes, and fuses the stranger into the thinking being’s con- 
sciousness. The stranger loses her or his own social difference from the 
thinking being. Second, the subject acts as if the stranger is an abstract 
person. This conceals the monad’s posit of its own arbitrary will. Hegel 
offers a third sense of moral action: the subject might raise her or his in- 
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ner intentionality to universals shared between the individual and the 
stranger. The individual now has moral duties that stem from experience. 
Experience is no longer isolated from the objectivity of consciousness. I 
shall now identify six elements of such intentional moral action in experi- 
ence: blameworthiness; ethicality; why the subject would desire to rec- 
ognize the stranger; immediacy, mediation, and the ethos. I shall then 
examine the time-consciousness of ethicality and the institutionalization 
of ethicality. 


I. BLAMEWORTHINESS 


So far, so good. But how does the philosopher recognize the observed 
subject’s intent? Hegel identifies two factors: personal knowledge of the 
circumstances and actual mens rea. 


a) Personal Knowledge of the Circumstances, 
Consequences, and Universals 


In the first stage of intentionality, the observed subject only knows 
two things: first, the indeterminate concepts of personhood, property, and 
contract; second, the objectivity of nature (such as that a blackbird is black 
or that an acorn will fall to the earth by the force of gravity). Hegel associ- 
ates the first stage of intentionality with the “natural being.” This being 
is unaware of her or his autonomy from the objectivity of consciousness. 
As the individual becomes increasingly conscious of her or his separation 
from objectivity, a rupture exudes between the individual and the objec- 
tivity. The individual in the first stage of intentionality, however, does not 
yet think (PR 115). The objectivity with which she or he feels immediate 
seems “natural.” 

When the individual begins to think about the objectivity of nature 
and of consciousness, the individual becomes aware of her or his existence 
as autonomous from both objectivities. Morality enters into one’s con- 
sciousness when one acts from recognition of a stranger. One’s knowledge 
and intent now become important. I now realize that my action may alter 
the external objectivity. I am now aware that J am responsible for the con- 
sequences of my action even though I may not have intended them. My in- 
tent will be implied from the circumstances (PR 115A). I am blameworthy.* 
My property causes harm to another if I physically control the external 
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thing that is the source of harm (PR 116). I am accountable for the purpose 
of the deed’s objective as constructed from circumstances (PR 117). I must 
recognize the consequences of my action. 

The classic example of the importance of intentionality, according to 
Hegel, is that of Oedipus. Oedipus did not know that the stranger whom 
he had killed along the road was his father. Nor did he know that the 
widow whom he gamed to win as his betrothed was his mother or that 
his children were also his sisters and brothers. Oedipus, if he had known 
all these circumstances, would never have desired to marry his mother or 
father his siblings. After Oedipus became aware of the circumstances, he 
lived in tormenting anxiety because the universals of the tribal ethos, with 
which he identified immediately, had no place for personal intentionality 
and, therefore, of blameworthiness. He remained a natural being and yet 
accepted guilt as an intentional being. Oedipus would have been blame- 
worthy, according to Hegel, only if he had known of the circumstances 
in which he had wedded his mother (PR 117A). One is only blameworthy 
for foreseeable consequences (PR 118). Foreseeable consequences address 
one’s mens rea (PR 118A). One is not blameworthy for acts if she or he 
acts under a mistake of fact (PR 118). Blameworthiness also addresses one’s 
knowledge (or lack thereof) of the universals. I am responsible for what I 
know about the circumstances, the consequences, and the universals that 
I wrongly accept as “givens” (PR 118A). 


b) Actual Mens Rea 


In addition to my personal knowledge of the circumstances, foresee- 
able consequences, and universals, my moral action towards strangers de- 
pends upon my actual intent. The observed subject intends an action as her 
or his own (PR 121). One commits murder not for the sake of murder but 
for the pleasure or positive advantage intended in the murder (PR 121A). 
When I intend an action, my desires, needs, and impulses motivate my 
action. There remain external things of nature. But I bring my intended 
concepts nto the objectivity of nature so that the latter is no longer a con- 
straint upon my freedom (PR 119). Intention relates my mens rea with an 
external object. If I try to justify something in terms of my intent, I isolate 
the thing and relate my subjectivity to the thing. But if I fail to account for 
my intent, I return to the first moment of the objectivity of consciousness. 
I have an arbitrary will opposed to external things. The gap between the 
will and objectivity remains. 
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In sum, when the philosopher observes the relation of the observed 
subject with the objectivity of consciousness, the philosopher must address 
two issues: first, the actor’s knowledge about the circumstances, conse- 
quences, and shared universals; second, the actor’s actual intent to cause 
harm against a stranger. If one sets fire to a building, it matters naught 
whether the fire spreads, according to Hegel. The initial fire threatens the 
whole external building: “[t]he stone belongs to the devil when it leaves 
the hand that threw it” (PR 119A). An intentional subject thinks and is 
aware of her or his separation from shared universals. She or he has a will. 
As such, the individual’s intent vis-a-vis other individuals becomes impor- 
tant (PR 120). Such a concern for others is excluded from the social rela- 
tionships of children, imbeciles, lunatics, and others (PR 120R). 


2. ETHICALITY 


When the philosopher observes how the observed individual recognizes 
strangers in context-specific circumstances, the philosopher studies the 
ethicality of the ethos (PR 152).? The individual remains autonomous 
from strangers, but the individual is conscious of her or his recognition of 
strangers. One will be ethical if and when one’s action recognizes univer- 
sals because the universals represent shared concepts and institutions with 
strangers. The legitimacy of an individual’s action rests in such ethicality. 
The question that one needs to face today is whether Hegel’s legal phi- 
losophy ever entertains that the monadic subject recognizes the stranger 
as a stranger independent of the immediacy and concepts immanent in 
the subject’s consciousness. This is the question that Emmanuel Levinas 
(1906-95) poses and answers in the negative.’ I shall now summarize Levi- 
nas’s critique of Hegel and then claim that Hegel does offer ethicality as 
the focal point of legal philosophy. 


a) Levinas’s Critique 


For Levinas, the stateless world lacks language and consciousness. 
There are no subjects or objects in this stateless world. Once we begin to 
think about an object, Levinas says, we begin to desire to colonize, assimi- 
late, expel, and develop strangers in the mirror of ourselves. Indeed, such 
a desire to know strangers rests at the foundation of totalitarian regimes. 
Let us examine Levinas’s attack on Hegel. 
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Hegel understands the leap from the prelegal to the legal, from the im- 
mediacy of the tribal culture to the mediation of civilization, in terms of 
the thinking consciousness of the individual. Levinas finds the thinking 
consciousness problematic because, Levinas claims, the thinking individ- 
ual aspires to enclose all external objects into the boundaries of concepts 
of the thinker. Put differently, when I think about the stranger, I represent 
the stranger as a concept and bring the stranger into the boundary of my 
consciousness. Since immediacy connotes being for Hegel, Levinas elabo- 
rates an ethicality that is otherwise than being. 

Levinas claims that Hegel’s observed individual brings concepts back 
to the immediacy with which Hegel began his project. The stranger be- 
comes immediate with the identity of the observed subject. The assimila- 
tion of the stranger takes place inside the intellectual consciousness of the 
individual. When I know the stranger, I comprehend the stranger’s body 
as my concept.!° Concepts form a system or structure of intelligibility. But 
this system is premised upon a subject-centered philosophy.!! Hegel’s phi- 
losopher attempts to recoup the separation of the subject from objectivity 
by returning the stranger as a nameless singularity into the subject’s im- 
mediate identity (that is, being) with objectivity.!* By doing so, according 
to Levinas, Hegel returns the individual to absolute knowledge: there is 
no longer a stranger who can constrain the individual’s freedom because 
the stranger has been assimilated into the subject’s consciousness.!? And 
yet, the stranger, as an experiencing being, still remains unperceived and 
unconceived “out there” beyond my autonomy just as Hegel had found 
problematic to freedom through the movements of his legal philosophy. 
The stranger is a remainder to my consciousness. If I cannot recognize the 
stranger in terms of my concepts, I exclude the stranger as nonknowledge 
or as outside science. What cannot be assimilated into the subject’s con- 
sciousness is either a posited romantic subjectivism or a remainder. 

Totality wins the day. Colonialism, imperialism, the mass expulsion 
of ethnically different peoples, domestic repression, and war are the inevi- 
table and only instrumental means to continue to “know” the stranger." 
With Hegel’s paradigm of knowledge, my knowledge begins with my im- 
mediacy with universals, such as we saw with the archaic tribal culture. 
But as I think, I become separate from the tribal universals. I gain a will. I 
will that external objects come inside my thoughts. I am continually driven 
to absorb all that is external to my consciousness and to bring it into my 
consciousness. The never-ending drive to do so, we saw in Chapter 2, has a 
daimonic character. If I become self-conscious of my role in the representa- 
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tion of the external things and human beings, I access “ultimate wisdom 
and absolute thought” in the Western view of culture, according to Levi- 
nas.!5 Though the stranger may differ from my concept of the stranger, 
I measure the stranger in terms of my concepts. My concepts represent 
sameness as a criterion of comparison inside my consciousness.’ 


b) Reciprocal Recognition as Ethicality 


There is an important point that one needs to appreciate when recon- 
structing Levinas’s critique of Hegel’s philosophy of law. In one interview, 
Levinas admits that his reading of Hegel borrowed wholesale from Franz 
Rosenzweig’s critique of Hegel.!” Levinas expresses his own caution in his 
interpretation of Hegel’s phenomenology: “[t]he Hegel who frightened 
him [Rosenzwig]—was it the real Hegel or Meinecke’s Hegel?”!® Fried- 
rich Meinecke (1862-1954) had traced the development of national German 
feelings in the nineteenth century, elaborated a theory of “reasons of state” 
in modern history, and tried to balance morality with power.!? However, 
Meinecke failed to situate the reasons of state in an international objectiv- 
ity of consciousness based upon the reciprocal recognition of states and the 
peremptory norms that Hegel claimed for the objectivity, as I explained in 
Section 4 of Chapter 4 and as I shall explain regarding international legal 
consciousness in Chapter 10. Further, when Levinas refers to Hegel, he has 
Phenomenology of Spirit in mind, and he invariably cites Phenomenology as 
his source for reconstructing Hegel’s phenomenology. 

Hegel wrote Phenomenology at the start of his scholarly career and com- 
pleted it in 1805, however. Further, although Hegel wrote Natural Law 
(1802-04) and “The Constitution of Germany” (1798-1802) at the turn of 
the century, his legal philosophy did not mature until fifteen years after this 
writing and over ten years after Phenomenology. In addition, his earlier works 
about law concentrated upon natural laws of the Newtonian character, not 
humanly posited laws. This was also so with his Science of Logic, published 
between 1812 and 1814. Although Hegel’s speculative logic and his critique 
of various schools of legal philosophy, elaborated in my Introduction and in 
Chapters 3 and 5, share many common themes with his mature legal philoso- 
phy, Hegel does not begin rigorously to focus upon the nature and identity 
of human laws until his lectures on legal philosophy at Heidelberg in 1817, 
Philosophy of Mind (1817), and Philosophy of Right (1821). And yet, Levinas takes 
Phenomenology of Spirit as the representative text for Hegel’s philosophy of 
law and justice. Levinas’s Hegel is not the Hegel of the philosophy of law. 
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Levinas’s interpretation of Hegel’s legal philosophy is suspect. Be that 
as it may, although Hegel begins his description of the enclosure of ex- 
ternal things by the will in Philosophy of Right much as Levinas describes 
generally of Hegel’s phenomenology, philosophical consciousness and the 
observed individual soon realize that the observed individual cannot ful- 
fill its arbitrary will without an authentic recognition of, rather than a mere 
dependence upon, the stranger. Further, although Levinas is right that the 
observed individual is only free when she or he returns to her or his will 
as the object of self-determination, Hegel insists that the return is through 
the mediation of concepts and institutions shared with the stranger and, 
further, that this freedom can only take place if the observed subject recog- 
nizes the stranger as also worthy of freedom. 

The subject only begins to recognize the stranger when subject and 
stranger enter into a contract together, not when the subject wills prop- 
erty into the external things and when the stranger is considered such an 
exterior thing as Levinas assumed. With a contract, as Hegel explains, the 
subject does not assimilate the stranger into her or his consciousness ex- 
cept to the extent that their arbitrary wills share common interests. The 
continual effort of the subject to assimilate external things into her or his 
consciousness only prevails in the first moment of Abstract Right. Fur- 
ther, the subject does not permanently depend upon the stranger because 
the stranger may withdraw her or his arbitrary will from the contract if 
her or his arbitrary will is not fulfilled or if, as in the case of slavery, the 
subject begins to deny the stranger’s control of her or his own body. Hegel 
realizes that there needs to be a stronger recognition of the stranger than 
what a contract offers. This awareness takes place in the punishment for a 
criminal act that contradicts the universals of the objectivity of conscious- 
ness as an im itself. When the subject recognizes the stranger as a person, 
rather than as a thing of nature in the objectivity of nature, the subject 
faces a constraint which restricts her or his freedom unless both subject 
and stranger reciprocally recognize each other as self-determining. 

Contrary to Levinas’ reading of Hegel, the process of recognition 
never closes—not even in the sovereign state. What is critical to appreci- 
ate in Hegel’s philosophy of law is that legal legitimacy (that is, why is a 
posited rule binding?) depends, not upon the immediacy of the subject 
as Levinas suggests—an immediacy which Hegel claims can never be re- 
trieved once we begin to think—but upon the social recognition of the 
stranger by the subject and vice versa. In Hegel’s effort to reconcile the 
formalism of the objectivity with subjectivity, ethicality is never accessed 
in a final form. Hegel identifies shapes of reciprocal recognition in vari- 
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ous forms of a family, the external state of civil society, the organic legal 
order, and various Sietlichkeit of the international legal order. To associate 
Hegel’s legal philosophy with the monadic subject, let alone the monadic 
subject of the moment of property in abstract objectivity of consciousness, 
is reductionist and misdirected. In Hegel, as in Levinas, the recognition 
by the “I” of a stranger puts the “I” into question. With Hegel, this is the 
consequence of the continual movement of self-consciousness. We never 
reach the totality that Levinas attributes to Hegel’s philosophy of law. In- 
deed, the continual movement of self-consciousness to ever more rigorous 
forms of social bonding even displaces the contemporary acceptance of a 
state-centric international legal order as I argue in Chapter 10. 

We can live in an ethos, such as civil society where legal formalism and 
unrestrained competition for property reign, without the reciprocal rec- 
ognition between self and stranger. However, when one lives in an ethos 
of reciprocal recognition, ethicality exudes. The shared interrecognition 
of subjects bonds them into a community, a community which is greater 
than the sum of the self-determining immediacies. This community em- 
bodies social differences (PR 154). An objectivity of consciousness is le- 
gitimate, according to Hegel, if the institutions and posited laws, social 
values, and collective memories represent shared universals between ob- 
served subject and stranger. The objective of the philosopher (and of the 
legal official) is to examine the extent to which any one ethos exhibits such 
legitimacy. Mere emotional or national bonding amongst individuals will 
not ensure such legitimacy. After all, the archaic clan members bonded 
together. So too, Kantian moral duties, even if fulfilled in action, do not 
ensure legitimacy because the individual moral action may be separated 
from the reciprocal social recognition (PR 146R). Actuality is constituted 
from the reciprocal social relationships between individuals. Actuality, as 
such, manifests ethicality. Ethicality involves neither duties nor impulses. 
Rather, ethicality involves the reciprocal recognition between observed 
individual and stranger (PR 150R). The subject is only free to the extent 
that she or he “belong{s] to ethical actuality” (PR 153). The universals of 
an ethos are no longer alien from the stranger or from the subject’s social 
action as happened with legal formalism (PR 147). 

This is a roundabout way to explain why I entitled this chapter “The 
Ethicality of an Ethos.” Hegel aims, in part III of Philosophy of Right, to 
make us conscious of the collective unconscious senses of ethical ethé that 
we have experienced in Western culture. Each ethical ethos presupposes 
a different structure of consciousness and therefore a different set of so- 
cial relationships. The philosopher, as does the observed individual, lives 
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through such different levels of self-consciousness in each ethical ethos 
(PR 145). Each structure is one phase or moment in the cumulative move- 
ment of the Idea in and for itself (PR 143). 


c) Ethicality and the Identity of Legal Units in Objectivity 


Needless to say, Hegel’s inquiry is hardly what law deans, lawyers, or 
even the public might consider “law” today. Political science, sociology, or 
anthropology, yes. But law? Hegel contributes to contemporary legal phi- 
losophy by directing our attention to the importance of the recognition of 
the stranger in structures of consciousness. Such an inquiry incorporates 
what Hart and Dworkin exclude from legality as “anthropological moral- 
ity.”2° Although Hegel excludes the tribal legal order as “prelegal,” there is 
a sense in which his consideration of social relationships presupposed in the 
content of posited laws is also “prelegal.” The study of time-consciousness 
requires Vernunft rather than the familiar Verstand. This is not a matter of 
accepting the implied structure of consciousness of officials but of iden- 
tifying the extent to which their structure of consciousness presupposes 
if and how observed subject and observed stranger recognize each other. 
Such consciousness raising overcomes the legal formalism and reification, 
examined in the previous chapter, of the social relations in any ethos. 

Simply put, the thrust of Hegel’s ethics is that one’s rights and duties 
are embodied in a social context and in a particular social context at that. 
Instead of locating morality as separate from legality as did Kant, morality 
and legality are fused into an ethical ethos. Ethicality grows immanently 
through Vernunft from immediacy to the recognition of others’ context- 
specific experiences. It is a moot point here, addressed in the Conclusion 
chapter, whether time and space are experienced rather than abstracted 
from experience as linear time and territorial space. To be sure, though, 
the legal formalism of balancing posited values or of the balancing of rights 
does not help in this development. Further, instead of dividing law into 
a public and private realm, the private and public arguably dissolve into a 
unity, it would seem. (I shall suggest in the Conclusion, however, that 
Hegel’s institution of ethicality fails in this regard.) A binding “law” incor- 
porates the assumptions, expectations, institutions, and posited rules that 
observed individuals share with each other. This anthropological morality 
constitutes the ethos. The inhabitant feels “at home” with the posited laws 
and institutions as if the latter were the product of the inhabitant’s will. 
The ethicality of such an ethos manifests the relation of the observed in- 
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dividual with strangers through such assumptions and expectations. The 
rules of the ethos are posited in one’s consciousness (Gesetz als Sittlichkeit). 


d) Kantian and Hegelian Ethics 


Hegel believes that his approach to ethics fundamentally differs from 
Kant’s and Fichte’s. If I can act in accordance with a will that could be uni- 
versally shared with strangers, then I would morally act according to Kant. 
If I could purge my being of all bodily inclinations, my personhood would 
be universal. All such persons, purged of bodily inclinations, would presum- 
ably have a duty to follow such a universal rule. My personhood and moral 
duties would not be historically or socially contingent. In Hegel’s vocabu- 
lary, such persons would lack particularity. The good will would be abstract 
in that it would be located in an “intelligible world.” It would remain un- 
touched by the particular social-cultural values, beliefs, desires, intuitions, 
and other motivating factors in a phenomenal world. The good will would 
also remain untouched by the social relations of one individual with another. 
All persons in the intelligible world would be equal since there would be no 
contingent difference between one moral person and another. Differences 
would exist between concepts rather than between beings. The philosopher 
would not make rational choices immersed in social relationships. The time- 
consciousness would be detached from intellectual differences amongst 
concepts. As a consequence, the moral rules would be “oughts.” Since I in- 
evitably incorporate my values into my choices, my moral life remains un- 
fulfilled. I have duties towards others. If my moral life fulfilled my duties, 
I would have a pure will with divine pretensions. Since only the divine has 
such a pure will, the divine can be considered purified of all bodily inclina- 
tions.” Kant’s moral maxims and categorical imperative are socially empty 
of contingent content by Kant’s own admission. The consequence, accord- 
ing to Hegel, is that “there is no room in living reality for empty notions like 
that of pursuing goodness for its own sake. If someone intends to act, it is 
not enough for him simply to pursue the good; he must also know whether 
this or that specific thing is good” (PH 80). In the everyday contingencies 
of life, one is immersed in an ethos in which one finds oneself. The latter 
introduces ethicality. Ethicality, not morality, is the name of the game. 

Hegel describes Kant’s moral universals as empty because they lack a 
relation of legal form to the social relations between individuals. Put dif- 
ferently, Kantian duties are radically separate from the phenomenal knowl- 
edge which is experienced through time and space. If the philosopher 
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examines social relations presupposed in the content of a legislatively or ju- 
dicially posited rule, she or he would be concerned with “oughts” or duties, 
according to Kant.?? However, as a consequence from Hegel’s standpoint, 
if morality were stuck in a noumenal realm, moral duties would “evaporate 

. . into a complete powerlessness which I can endow with any content 
whatever, and subjectivity of spirit becomes no less impoverished in that 
it lacks any objective significance” (PR 141A). The talk of rights and du- 
ties “easily verge on empty declamation, because it [the declaration] refers 
only to something abstract and indeterminate” (PR 1soR). An arbitrary 
will posits the content of a moral form of a priori argument. In like vein, 
constitutionally entrenched “fundamental freedoms,” to the extent that 
they are analyzed as a priori forms, really represent unfreedom for they 
are external to the ethicality of the social relationships between individuals 
(PR 149A). As I pointed out in Chapter 3, for example, Kant considers an 
inquiry into the legitimacy of a legal order as treasonous (PR 139A). Even 
in the famous tract “What is the Enlightenment,” Kant strongly urges the 
freedom to think about concepts and to question their legitimacy but, at 
the same time, he acknowledges the paradox that intellectual freedom is 
only possible with “insuperable barriers” to it.2? Further, morality is sepa- 
rate from legality.?* The social relations of individuals are thereby ignored 
or lost (PR 132R). The Kantian version of morality, then, withdraws the 
moral being from the biographies, inclinations, and historical contingency 
of structures of legal consciousness. If the philosopher were to incorporate 
the latter factors into moral considerations as Hegel counsels, knowledge 
would no longer be theoretical. 

In opposition to the Kantian separation of legality from morality, 
Hegel urges the study of the social relationships presupposed in the con- 
tent of what Kant takes as moral duties universally accepted in noumena. 
Such social relationships are manifested through intermediate social orga- 
nizations, such as the family, corporation, class, or the state, or the inter- 
national legal order. One’s duties are situated in one’s role in such social 
organizations rather than in a priori concepts. A concern with ethicality 
requires that one become conscious of one’s role in an ethos and of the 
shared universals of the ethos. This consciousness raising renders ethical- 
ity reflective. Subject and stranger gain a reflective Sittlichkeit. Thus, legal- 
ity and morality do not exist in separate spheres of human action, as the 
“js” and the “ought.” Both legality and morality “must have the ethical 
as their support and foundation” (PR 141A). By locating duties in social 
relationships, the separation of legality from morality dissolves into an 
ethos. Instead of being “abstract” (that is, empty) duties, moral duties are 
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“concrete” (PR 141). The moral duties of the a priori realm are now situ- 
ated in the context-specific social relations between individuals. Moral du- 
ties mirror the self-conscious action of the individual in any one ethos. A 
legal order embodies both subjectivity (and all its manifestations, such as 
arbitrary will, feelings, desires, and rational will, in different ethé) and ob- 
jectivity.** Contrary to Kant, moral duties become an element of legality. 
Legality also incorporates the social relationships between individuals (PR 
128). Thus, “what is a binding legal unit’s identity?” (that is, its legitimacy) 
dissolves into issues about ethicality. 

Hegel emphasizes that this concern for ethicality arises from the ad- 
vent of modernity for, in contrast with antiquity, the modern individual 
is capable of becoming self-conscious (PR 124R). The arbitrary will may 
well characterize a particular structure of legal consciousness such as what 
he will describe as civil society. But, as I just explained in the previous 
chapter, Hegel is dissatisfied with the arbitrary will as the source of ethi- 
cality because each will struggles with the next to the point of death. With 
ethicality, the lawyer or judge, as an observed subject, must focus on the 
several relationships of the content of a rule. So too, the philosopher must 
become conscious of the different structures of consciousness of an ethos 
experienced through time. Different criteria will characterize different 
ethé: the arbitrary feelings of a monad (Fries), the subjective spirit of a 
Volk (Savigny), the accumulation of personal happiness (Hume), and the 
autonomous moral reasoning (Fichte and Kant). The unit of legality, to 
be legal, must be legitimate and legitimacy rests in the ethicality relations 
of an ethos. Objective freedom is finally reconcilable with the subjective 
freedom of the observed subject and stranger alike. Without such recon- 
ciliation, the posited laws and institutions, such as courts, legislatures, and 
public authorities, lose their social actuality and therefore their legitimacy 
as institutional sources of binding laws (PR 145). 


e) Freedom 


When one experiences Objective freedom, one knows oneself as the 
author of objectivity so that one feels at one with the family or the state. 
Such a freedom is “infinitely more firmly based than the being of nature” 
because the observed subject recognizes objectivity as having been con- 
structed by her- or himself (PR 146). Subjectivity dwells in an ethical ethos 
because the subject becomes increasingly self-conscious of her or his so- 
cial relationships with strangers, The subject knows her- or himself as the 
source of truth, laws, and moral duties towards strangers (PR 140f). The 
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subject realizes that the objective institutions are human constructions: 
“(ijt is not the thing [Sache] which is excellent, it is I who am excellent and 
master of both law and thing; I merely play with them as with my own ca- 
price, and in this ironic consciousness in which I let the highest of things 
perish, I merely enjoy myself” (PR 140f). But with this self-knowledge, the 
subject becomes aware of her or his separation from objectivity and of an 
alienation from objective institutions “and knows iéself as that which wills 
and resolves in a particular way” (PR 140f). 

The problem is that this self-aware subject knows that she or he is 
alienated from objective institutions and, thereupon, may turn inward 
oblivious to other self-conscious subjects. To bring content into such an 
inward-thinking individual, the individual must become aware (that is, 
be a “spiritual witness”) of the different presupposed universals through 
which the individual recognizes another human subject. Such a conscious- 
ness will immanently grow from the thinking being (PR 31, 261). The in- 
dividual is ever at home with the objectivity manifesting as it does the 
interrecognition of thinking beings through the shared concepts and insti- 
tutions: “[t]he right of individuals to their subjective determination to freedom 
is fulfilled in so far as they belong to ethical actuality” (PR 153). Objectiv- 
ity, in the form of rules and institutions, is no longer alien to the subject. 
The subject becomes a member of the social whole. Only ethicality will 
color the ethos since the bonding is the consequence of reflection about 
the relations of I and thou. 

Subjectivity is now incorporated in an ethical community. Why ethical? 
Because the members of the community reciprocally recognize each other 
(PR 141A). Thus, the philosopher must uncover an implicit structure that 
the subjectivity of the individual wills as her or his own. In a reflective Sit- 
tlichkeit, the individual is self-conscious of her or his autonomy and of her or 
his recognition of strangers. This recognition of strangers inter-se 1s mani- 
fested through shared intermediate social associations, such as the family, 
the corporation or public authorities, or through participation in state in- 
stitutions such as the legislature or the judicial institutions (PM 198). 

By actively thinking about her or his relationship with strangers in her 
or his ethos, the observed individual thereby becomes conscious of the im- 
plicit universals in the implicit structures of the objectivity of conscious- 
ness. The individual must critically think with the aid of Vernunft. Public 
education is critically important in such a development of self-consciousness 
(PR 153A). Consciousness of the relation of the individual to the systematic 
character of the legal order makes a posited enactment concrete (PR 156A). 
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3. WHY WOULD THE SUBJECT DESIRE 
TO RECOGNIZE THE STRANGER? 


So far, we have seen that Hegel’s theories of Bildung, freedom, and self- 
consciousness begin with the observed self who emerges from tribal im- 
mediacy. The difficult question, one which has preoccupied others and 
which I consider in the Conclusion,” is “why would the self ever desire 
to begin the act of thinking which recognizes a stranger?”?” In order to 
think about an object, there has to be a subject as well as an object. Hegel 
offers that, in the first moment of thinking, the objects are external things 
of nature that, once possessed, may be transformed into property by one’s 
conferral of a form onto the possessed thing. But how does Hegel address 
the ethical relationships between individuals? Hegel needs to incorporate 
intersubjectivity into his theory of law. 

Philosophical consciousness observes, as Hegel argues in the Lesser 
Logic, that the problem especially arises because two persons, as immedia- 
cies, need a third particularity in order to be different (EL 12, 116R). If 
the third were the arbitrary will of the immediacy, then the philosopher 
would have two immediacies that appeal to external arbitrary values and 
interests. The external values would transcend the relationship between 
the two immediacies. What the philosopher needs, to be consistent with 
her or his project, is some third or particular that is nested immanent to 
the relationship between the two immediacies. The act of thinking itself 
is just such an immanent particular shared between the two immediacies 
(EL 88A). The third is the act of self-determination itself. And the act of 
thinking constitutes self-determination or freedom. Freedom becomes a 
necessary concept of logic. One becomes at home with oneself [bei sich] so 
that one no longer depends upon or refers to any external object for one’s 
existence (PR 23). One “becomes” through the act of thinking. In this act 
of thinking, one forgets the arbitrary wants, needs and values which figure 
so importantly in the romanticist philosophy of law. The philosopher ob- 
serves a beginning where the individual, as a subject now, produces her or 
his own objects for her- or himself (EL 17). 

But can logic explain why one immediacy desires to think? As Hegel 
says, logic concerns the relationship between concepts. Hegel explains that 
“[t]his development of immediate ethical life through the division of civil 
society and on to the state, which is shown to be their true ground, is the 
scientific proof of the concept of the state, a proof which only a development 
of this kind can furnish” (PR 256R). Independent of the logic of freedom, 


177 


178 The Ethicality of an Ethos 


there has to be something internal to human consciousness that generates 
why the observed individual would want to think. 

There are at least two indicia of a noncognitive drive immanent in the 
subject’s desire to think. The first indicia suggests that an invisible drive 
presses observing and observed consciousness to venture from one mo- 
ment of consciousness to the next. When the philosopher observes how 
the subject shifts from property to contract, for example, the philosopher 
observes that the will exists “for the will of another person. This relation 
[Beztechung] of the will to will is the true distinctive ground in which 
freedom has its existence” (PR 71). Hegel continues that “I no longer own 
property merely by means of a thing and my subjective will, but also 
by means of another will.” Hegel realizes that the subject still uses the 
stranger for the former’s own self-interest and this understates why con- 
tract is a shallow basis to claim the legitimacy of the legal order over and 
above the amalgam of arbitrary wills. Such legitimacy becomes an object 
of consciousness when the subject or a stranger commits a crime against 
the objectivity of consciousness as a whole. When this happens, the subject 
must act in an “essential relation [Beziehung ] to the will of others” (PR 
113). To continue Hegel’s point, when Hegel readies the philosopher for a 
shift from morality to the ethicality of different ethé, both the objectivity 
of consciousness and the intentionality of Moralitat are one-sided because 
each exists independent of the other. What is critical is the ethical relation- 
ship between subject and stranger: “[t]he sphere of right and that of moral- 
ity cannot exist independently [fir sich]; they must have the ethical as their 
support and foundation. For right lacks the moment of subjectivity, which 
in turn belongs solely to morality, so that neither of the two moments has 
any independent actuality” (PR 141A). Each of the Abstract Right and of 
Morality fails to be ethical in the sense of the reciprocal recognition of 
strangers in the structure of observed consciousness. 

The second indicia of a noncognitive drive to think arises from the 
fact that, without addressing Hegel’s preoccupation with ethicality, it is 
difficult to understand Hegel’s whole project in part III of Philosophy of 
Right as the assimilation of the stranger into the thinking of the subject as 
Levinas claims for Hegel’s phenomenology. When Hegel introduces civil 
society, he advises, for example, that although “each individual is his own 
end, and all else means nothing to him” in civil society, “he cannot accom- 
plish the full extent of his ends without reference to others; these others 
are therefore means to the end of the particular [person]” (PR 182A). The 
organic legal order emerges from civil society precisely because individuals 
recognize the stranger as a stranger rather than as a means or as an ob- 
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ject of the subject’s subjective consciousness. This drive to recognize the 
stranger, as a stranger, lacks closure. To the extent that subject and stranger, 
as a stranger, share ends, universality exists in the ethos. Hegel likens the 
march of an immanent desire to recognize the stranger as unmoved and, 
indeed, divine (PR 258, 258A, 270R). What is the nature of this noncog- 
Nitive generating force that drives the subject to recognize the stranger 
through institutions, values, and laws? 

This question takes us back to Hegel’s adolescent education at the 
Stift with his comrades, Schelling and Hölderlin. At the Szift and during 
Hegel’s depressions as a tutor during the 1790s, Hölderlin encouraged 
Hegel to consider the potential of love in the relationships between indi- 
viduals. Then, upon leaving the Szift, Hegel led a lonely and monadic life 
as a tutor. He also longed for the recognition that Schelling was receiving 
as a philosopher. Hegel privately thought about the nature of friendship, 
particularly his friendship with Hölderlin and Schelling at the Stift. There 
is something in friendship that is unexplainable. One stands by one’s friend 
through “thick or thin.” Friendship causes one to break from one’s solip- 
sistic outlook in deference to the feelings and interests of one’s friends. 
We unconsciously do so. Hegel picked up the notion of love, manifested 
through friendship, as the reason why a subject would desire to recognize 
and socially relate with others through a community. Hegel’s privileging 
of love is not unfamiliar to general jurisprudence.”® Love takes Hegel to 
ethicality. “Ethicality” addresses the relation of a subject with strangers in 
a presupposed structure of legal consciousness. 

Love bonds individuals together. This love does not link individuals to- 
gether through emotional feelings nor through the romantic love of Har- 
lequin romances.” The “rightfully ethical [techtlkich sittliche] love” excludes 
“the transient, capricious, and purely subjective aspects of love” (PR 161A). 
Nor does ethical love play to a role for sexuality. Nor is it what Hegel’s 
friend and contemporary, Friedrich von Schlegel, described in Lucinde as 
rendering a marriage ceremony superfluous and, indeed, a formality that 
camouflaged the physical surrender of seducers (PR 164A). Ethical love, 
even in marriage, is “exalted above the contingency of the passions and 
of particular transient caprice” (PR 163). Indeed, the moment of feeling 
[Empfindung ] in marriage is “unstable” (PR 163A). Nor is Hegel’s sense of 
love what we refer to today as “Platonic love.” Nor is love the immediacy 
that one knows when one sees it—what Peter Gabel and Duncan Kennedy 
once described as “inter-subjective zap.”° Hegel’s sense of love displaces 
the individualistic and arbitrary will of romantic, sexual, and free love. The 
kernel to Hegel’s sense of love is that one loves another by recognizing the 
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other as a stranger rather than as an inversion of oneself as Levinas sug- 
gests of Hegel. Hegel transposes the natural feeling to desire the other as a 
sexual partner into the higher form of love as social recognition. 

The recognition generated by love is authentic. How so? First, one is 
conscious of the stranger as self-determining, acculturated in the ethos by 
Bildung, and continuously striving to know one’s presupposed structures 
of consciousness. That is, the subject assumes that strangers share one’s 
own self-consciousness as an Enlightenment figure. Second, one recog- 
nizes oneself in the stranger despite the difference between the subject and 
the stranger. Love is the intuition of oneself in the stranger. Love is alien 
to nature because nature obstructs one’s loving of a stranger. I no longer 
see the stranger as constraining my freedom when I recognize the stranger 
as a friend. An early stage of this experience of love might be a contract 
where the parties recognize their dependency upon the other. However, 
this dependency does not cohere with a self-determining subject. Accord- 
ingly, the philosopher observes a third moment in the relationship of a 
subject with a stranger where the stranger is recognized as a stranger “by 
regarding the other as other” (PR 7A). 

Now, love, according to Hegel, is a “disposition” whereby one is self- 
conscious of one’s individuality “within this unity” with another subject 
(PR 158). 

There are three experiential moments in the development of love, then. 
First, “I do not wish to be an independent person in my own right [fir 
mich] and that, if I were, I would feel deficient and incomplete” (PR 158A). 
Second, “I find myself in another person . . . I gain recognition in this per- 
son [daf ich in thr gelte), who in turn gains recognition in me” (PR 158A). 
I become self-aware and thereby recognize myself in the stranger and the 
stranger in myself. The two moments are a contradiction: the subject needs 
the stranger and the subject recognizes her- or himself in the stranger. 
Hegel is quick to emphasize that Verstand cannot resolve this contradic- 
tion: “the understanding cannot resolve it” (PR 158A) and “adequate cogni- 
tion of this identity [between subject and stranger] belongs to conceptual 
thought [dem denkenden Begtiffe]” (PR 147R). Third, the resolution of the 
contradiction is the ethical relationship that contrasts with the immediacy 
that initiated the thinking individual. Something independent of the act 
of thinking (and Hegel’s logic) drives the subject to recognize the stranger 
as a stranger rather than as the inversion of the subject. This drive is alive 
as well as ethical (and logical) (PR 147R). 

The family is Hegel’s best example of the first two moments of love. 
Hegel explains love in the family in this manner: “[t]he family, as the imme- 
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diate substantiality of spirit, has as its own determination the spirit’s feeling 
[Empfindung] of its own unity, which is love” (PR 158). One is a member of 
a family and acts from the love towards others. In a family, unlike the civil 
society to which the male adolescent seeks security, love displaces the indi- 
vidual self-interest of each member of the family. In love, “I am not isolated 
on my own [ fiir mich], but gain my self-consciousness only through my 
renunciation of my independent existence [meines Frirsichseins] and through 
knowing myself as the unity of myself with another and of the other with 
me” (PR 158A). Love is thereby the natural form of Sittlichkeit. 

More generally, love intertwines my subjective feelings and self-interest 
with an institutional objectivity which I share with others (PR 158A).3! 
In the developed (or civilized) society, I am aware that I am autonomous 
from strangers. At the same time, though, I am aware that I share univer- 
sals with strangers. When I will concepts (such as property, a contract, a 
legal rule, or a jury verdict) and when I feel bonded with such concepts, 
I recognize strangers (at the same time that I am separate from them) 
through the shared universals. I identify with my particular experiences 
and, at the same time, I identify with shared norms. The sharing renders 
them universal. By my recognition of the objectivity of consciousness, I 
recognize strangers with whom I share the objectivity. I can now dialogue 
and reason with them.” The shared meanings, represented by universals, 
render mutual respect and understanding between individuals possible. 
Goodness is actualized through such love. 

Love unifies members of the family in such a manner. The family 
member recognizes that she or he is separate from the shared traditions 
of the family and yet, by participating in those traditions, the individual 
implicitly recognizes other family members. Contrary to Kant, love (not 
sexual desire) generates the desire to marry and form a family. So too, love 
drives the individual to bond with social organizations, such as a guild or 
corporation, and, ultimately, with institutions of the state and of the inter- 
national legal order. The form and extent of the relationships of individu- 
als with the shared mediums of the objectivity of consciousness embody 
ethicality. 

Hegel suggests that this sense of love as recognition becomes critically 
important in a modern society. In modernity, the subject thinks about 
concepts and these, in turn, mediate the relationships between individuals. 
Once we mediate our social relations with concepts, we need faith and trust 
in strangers (PR 147R). We have to have faith that we are correctly rep- 
resenting strangers “out there” beyond our intuitive self-consciousness 
(that is, immediacy).** On another level, the mediation of our relationships 
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objectifies love in a manner that philosophers may access through Ver- 
nunft.*+ Love is presubjective and preobjective. 

Love would be Hegel’s response to the contemporary distinction, 
noted above, between legality and legitimacy. For when legality is ana- 
lyzed without relating it to legitimacy, a concern for ethicality is lacking, 
and therefore love is absent. Hegel describes the emergence of evil from the 
Fall of humankind in Genesis as the situation when the subject’s thought is 
separated from “picture-thinking” or representations (PS 772-75). When 
legal scholars and legal officials only consider the “law” as constituted 
from rules and the jurisdiction of state institutions posited by the judge’s 
or the legislator’s arbitrary will, we perpetuate evil. The separation of le- 
gality from legitimacy is one such example of evil. 


4. IMMEDIACY, MEDIATION, AND THE ETHOS 


Hegel distinguishes two opposing forms of an ethos.** The first attributes 
immediacy between individual members of an ethos and the universals of 
the ethos. The second manifests a separation of the individual from the 
universals of the ethos. The individual is separated from such universals 
and from other individuals by virtue of possessing a will. This ethos is 
reflective. Because only a reflective form of an ethos entertains the pos- 
sibility of the separation of individual members, ethicality only addresses 
the reflective Sittlichkeit. 


a) Undeveloped Ethicality in a Living Community 


In the first form of an ethos, the individual is so bonded with the com- 
munity that she or he feels immediate with the community’s universals as 
if there were no mediating organizations or rules or officials between the 
individual and the customs of the social order. So, for example, one partic- 
ipates in a family or a tribe as if she or he did not control or create tribal or 
family customs (PR 152). The family member accepts the legitimacy of cus- 
toms without question. The members may believe that their objective ethi- 
cal life is grounded in an “unmoved mover” such as nature or the Judeo- 
Christian God (PR 152) or, on occasion, in an eternal justice “which alone 
has permanence and is the power by which the lives of individuals are 
governed” (PR 145A). Hegel offers the extended family, clan, or tribe as 
the best examples of the immediate or “natural” bonding of an individual 
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with an ethos. Although contemporary legal philosophy has retrieved this 
notion of an undeveloped Sittlichkeit as a ground to critique liberalism, 
legal philosophers have also excluded the immediacy of an undeveloped 
Sittlichkett as prelegal to a modern state-centric legal order. Legal philoso- 
phy in the latter tradition posits a concept—the rule of recognition or of 
social fact—rather than with the bonding of the undeveloped Sittlichkeit.2” 
Hart’s influential student, Joseph Raz, has also excluded the units of legal- 
ity from the bonding manifested in an undeveloped Sittlichkeit despite his 
emphasis of the importance of social bonding to the legitimacy of legality.34 


b) Reflective Ethicality 


Hegel identifies a second form of an ethos. This is a reflective Sittlich- 
keit where the observed individual recognizes that she or he is separate 
from the universals of the ethos, yet she or he feels bonded with them be- 
cause they are the product of her or his reflection and deliberation as well 
as the recognition of strangers. One can best understand Hegel’s idea here 
by returning to his phenomenology of the will. Because I participate in the 
creation of the legal institutions and rules, I am bonded with them. But 
because I reflect about their content, the ethos is a reflective one. 

Hegel sets out two requisites for bonding in a reflective ethical life. 
First, one needs to bond with the objectivity of consciousness as a social 
whole. This bonding incorporates social assumptions, expectations, inter- 
mediate associations, and even religious practices. Second, the bonding 
must be the consequence of one’s thinking, deliberation, and evaluation. 
This requires three elements: first, the individual’s active reflection about 
the content of rules and institutional actions; second, reflection about 
how the individual relates to strangers as presupposed in the content of the 
rules and institutional actions; and third, reflection about one’s recogni- 
tion of strangers as ethicality. These elements of self-awareness constitute 
the social actuality from which Hegel draws in his critique of legal formal- 
ism: “the self awareness of individuals . . . constitutes the actuality of the 
state” (PR 265A). Since an invisible source (spirit) drives one to become 
self-aware, spirit provides the ultimate truth for a presupposed structure of 
legal consciousness (PR 263A). 

Hegel explains that with a reflective Szttlichkeit, faith and trust sur- 
round the belief that reflection ought to resolve conflict (PR 147R). But 
when we have an undeveloped ethos, there is a “relationship which is im- 
mediate and closer to identity than even [a relationship] of faith or trust” 
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(PR 147). Hegel identifies three forms of a reflective Sittlichkeit: civil soci- 
ety, the organic constitution, and various forms of an international legal 
order which eventually manifests the recognition of a stranger. 

Although custom characterizes an undeveloped Sittlichkeit, custom is 
also important in inducing the bonding of a reflective Sittlichkeit (PR 151). 
On the one hand, a custom may originate from faith or trust through Ver- 
stand (PR 147R). Over time, the faith is so deeply felt that the representa- 
tions become a “second nature” (PR 151). An individual, though separate 
from others by virtue of her or his will, relates to a stranger through such 
immediate bonding. On the other hand, spirit begins to become perma- 
nent when the individual’s bonding with the objectivity of consciousness 
is the consequence of the actions of each individual will rather than of 
the unconscious acceptance of external things as in the consciousness of 
nature. In a reflective Sittlichkeit, reflection and deliberation become the 
operative factors in constructing the objectivity of consciousness. 

As long as an individual follows a norm from an unconscious habit, 
however, she or he lacks self-consciousness, let alone the drive to become 
self-conscious (PR 151A). In addition, the individual does not socially relate 
or communicate with strangers if the habit is unconscious. Self-conscious 
action and the relation of one with another, we observed above, are the 
two elements of ethicality. 

Although Hegel gives a place for customs, as Savigny most certainly 
did, customs alone lack the ethicality that is a possibility with modernity. 
The ethical character of a custom comes into play in two circumstances. 
First, the observed individual becomes conscious that human agents actu- 
ally create customs. As one becomes conscious of the content of a custom, 
one becomes self-conscious. I feel that I am “at home” with them since 
I am conscious of them as mirrors of my inner will. Second, in this self- 
conscious action as manifested in the consciousness of the universals of 
a custom, one relates to strangers (PS 350). The custom is a universal but 
also a particularization of the universal: “[t}he laws proclaim what each 
person is and does; the individual knows them not only as his universal 
objective thinghood, but equally knows himself in them, or knows them 
as particularized in his own individuality, and in each of his fellow citizens” 
(PS 351). The particularization manifested by a custom embodies meaning 
through which communication between two individuals is possible. So, 
in Phenomenology of Spirit, for example, customs function as universals and 
particulars in a nation, so a custom becomes a “universal language” (PS 
351) or “a universal public meaning open to the light of day” (PS 4.66). 
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5. THE TIME-CONSCIOUSNESS OF ETHICALITY 


The philosopher of a modern legal order, then, must be capable of identify- 
ing the relation of the individual with the shared universals of an ethos over 
experiential time. When Hegel examines such an ethos, he retrieves how 
the observed individual recognizes strangers as strangers. Hegel’s subject 
at this point is very different from the monadic subject whom Levinas at- 
tributed to Hegel. The observed individual especially recognizes strangers 
in her or his family, the corporation, and class (PR 255). The retrieved social 
actuality—which highlights the recognition and therefore the ethicality of 
an individual with strangers through universal laws and institutions—no 
longer presupposes laws and institutions as external to the subject’s so- 
cial relationships with others. Although there are many criticisms of this 
prospect, not least of which is the claim of Levinas and others that the 
individual is swallowed into a monad’s universality,’ Hegel claims that 
the objectivity of consciousness will be reconciled with the social relations 
of individuals in an organic state-centric legal order only to find the latter 
itself as an inadequate reconciliation immersed in an international ethos. 
I shall feel bonded with the universals despite my separation from them. 
I shall feel bonded with strangers as a consequence of my Bildung. For I 
have gone into myself and extracted truth for myself about my recognition 
of strangers. My action is thereby self-conscious. Since I am conscious of 
my social recognition of strangers, the ethicality of the universals, which 
manifest my social relations with strangers, is alive. Hegel explains that 
the subject and the stranger each loses her or his abstractness as a self- 
sufficient monadic self. Each remains “‘really’ distinct but ‘ideally’ one” 
(PR 128). Ethicality is consolidated since, despite my separation from oth- 
ers and from the shared universals with others, there is no further object 
with which I do not socially relate (PR 144A). 

Alas, ethicality is never conclusive. For the retrieved ethicality that lies 
immanent in the social actuality of any one objectivity of consciousness pro- 
duces a different social network through the experience of time. Indeed, the 
movement from the social actuality immanent in legal forms is never ending 
through experiential time. Each structure of legal consciousness actualizes 
the recognition of one individual with another. Hegel describes the struc- 
ture of legal consciousness, where ethicality fully characterizes the structure, 
as “realised freedom.” Such a realized freedom is “the absolute and ultimate 
end of the world” (PR 129). The realized ethicality is the living Good: “[the 
Good is] realized freedom, the absolute and ultimate end of the world” (PR 129). 
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6. THE INSTITUTIONALIZATION OF ETHICALITY 


What, then, is the role of a judge who acknowledges ethicality in the adju- 
dication of disputes? The judge needs to relate the objectivity of conscious- 
ness to the subjective freedom (PR 124R). The judge does so by focusing 
upon the substantive content of the objectivity. Such content manifests the 
relationship of the individual with strangers and how that relationship is 
coherent with the presupposed structure of consciousness of the ethos in 
which the judge is immersed. Such an inquiry will ensure that the decision 
of the judge, as well as the transcendent rules to which she or he refers, are 
binding (PR 128). 

Even if the official recognizes the relationship of an observed subject 
with strangers, immersed in a particular ethos and manifested through 
the laws posited by an organic constitution, the official remains a stage 
or two behind what is actually transpiring between presupposed subject 
and stranger relationships (PR 132R). The official looks backward to the 
development of self-consciousness and becomes aware of social actuality 
although the observed subject is not so aware as yet. A particular judicial 
decision becomes an element of ethicality, for the content of the decision 
addresses how the observed individual socially relates to the universals of 
the ethos through which official and observed individuals play a role. If a 
litigant is incapable of recognizing her or his relation with such universals 
(by virtue, for example, of mental disability), her or his legal responsibility 
is diminished (PR 132R). If the individual is intellectually capable of self- 
consciousness but acts from passion against the universals, the individual 
must be punished. The critical point is that the official understands a legal 
problem in the contingent context of the ethicality. This requires that of- 
ficials examine the social content of rules. 

Thus, the usual distinction between a right and a duty collapses in 
Hegel’s preoccupation with ethicality (PR 155A). When one uses the term, 
a right, in the ethicality between individuals, one no longer uses a “right” 
as a formal concept. The content of the right, as a legal form, presupposes 
different social relations between one individual and another. The content 
of the right is intermingled with its form and is meant differently depend- 
ing upon the structure of consciousness presupposed in a particular ethos 
(PR 33A). A legal duty is derived from one’s social ethos and, in particu- 
lar, from one’s role in the social ethos (PR 2R, 149A). Cognitive inclina- 
tions are joined with duties. Such inclinations are not “of the heart” but 
of rational or self-conscious choices (PR 2R). By fulfilling duties in social 
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organizations, the individual is liberated and feels “at home” with the or- 
ganizations (PR 149). 

Hegel seems to radically change the whole world which legal formalism 
had taken as a “given.” Instead of seeing the state as external to the indi- 
vidual and instead of viewing rights as opposed to the state, the individual 
experiences her- or himself as belonging to the objectivity of consciousness. 
Instead of moral duty being abstracted from socially contingent circum- 
stances, morality is intermeshed with social life. Supported by a wealth 
of anthropological and historical examples that would humble the Anglo- 
American legal philosopher of today, Hegel explains that there is some- 
thing ingrained in the individual’s subconscious that drives her or him 
on and on to recognize other social beings. This “something” is love or, 
more generally, spirit. And it is spirit that drives Hegel himself to elaborate 
the institutionalization of the legal consciousness that I shall now examine 
more closely. 
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The Shapes of Family Laws 


This is the point where Hegel brings in the family as the first form of an eth- 
ical ethos. Hegel has already introduced freedom as the product of logic and 
of Vernunft in \egal reasoning. This method has taken him to privilege the 
religious, moral, social, and political assumptions of any particular ethos in 
any particular epoch. Once the philosophical observer has recognized that 
an ethos exists, the philosopher needs to identify the pillars of the structure 
of consciousness that individuals assume in such an ethos. This explains 
why Hegel considers the family as so important to any analysis of a modern 
legal order. The individual family member identifies immediately with the 
customs, rituals, and practices of the family. So much so that she or he does 
not feel autonomous from the family. And yet, the universals inculcated in 
family members build the objectivity of the “civilized” legal orders. 
Against the background of the immediacy that characterizes a family, 
Hegel identifies a different role for the family in different presupposed 
structures of legal consciousness. This is important. For one thing, some 
commentators have used Hegel’s reading of the nature of the family in one 
epoch of legal consciousness, such as the archaic family, as representative 
of another, such as a civil society. Further, when one takes Hegel’s state- 
ments about the gendered division of labor as offensive to today’s social 
values, such an interpretive approach is reductive. Why? Because such a 
gendered interpretation freezes the development of both male and female 
in one particular structure or “shape” of legal consciousness contrary to 
Hegel’s logic of freedom and of the ethicality of an ethos. Male and female 
become isolated from the immanent movement of consciousness through 
time. Hegel insists that the structures of legal consciousness continually 
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develop into higher and higher forms of consciousness as the individual 
becomes ever more conscious of her or his role in constructing the objec- 
tivity of consciousness. Thus, we cannot reduce Hegel’s sense of a family to 
one particular set of relationships between men and women. Nor is there 
one idea of a family, such as the nuclear family, as representative of the 
ethical ethos. There are several shapes of the family as an ethical ethos. 

In an endeavor to explain why this is so, one needs to have several 
points clarified. When Hegel discusses the role of a member in the ethos 
of a family, he describes someone who is unaware of her or his separation 
from the universals of the family. The individual lacks a will. Without a 
will, the individual is not conscious of her or his role in the family. The 
individual just acts as a family member. The observed member of the fam- 
ily, however, differs from the role of the philosopher who looks backward 
to the structure of consciousness presupposed by family members. I shall, 
in my first section, clarify this distinction. After returning to the appli- 
cation of the distinction, I shall clarify the following: first, what Hegel 
signifies by a family member being a “natural being”; second, the need for 
contextualization in the immanent movement of legal consciousness; and 
third, the progression of the self-awareness of the observed subject and the 
philosopher to higher and higher levels of self-consciousness. After clarify- 
ing the above three issues, I shall identify, in section 2, five very different 
forms of the family that correspond with different moments of legal con- 
sciousness. In Section 3, I shall examine the social function of the family in 
the civilized legal orders. I shall conclude by emphasizing how the role of 
the family, as an ethical ethos, moves through experiential time. Time may 
be experienced in distinction from the time on a clock.! 


I. CLARIFICATIONS 


a) The Two Forms of Consciousness 


Hegel’s discussion of the family is not easy to follow. One reason is that 
Hegel sometimes, such as with his description of a woman in the family of 
a civil society, concentrates on whether and the extent to which an observed 
family member is conscious of her or his separation from the family. On 
other occasions, such as his description of Antigone or of the male child who 
leaves the archaic family for civil society, he describes the relationship from 
a philosopher’s point of view. Both forms of consciousness recognize that in 
a reflective Sittlichkeit, the observed subject—woman or man—struggles to 
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break from her or his immediate identity with the family because the mod- 
ern subject, as opposed to an animal, thinks. When one thinks, a subject 
represents an object. The representation cannot return to the presence of the 
self as a oneness with the family. This struggle differentiates a human being 
from an animal. When Hegel describes a woman as emotional and subjec- 
tive, like a passive plant (PR 166A) and preoccupied with raising a family 
(PR 164A), he is describing the observed woman in one particular epoch 
of the family—that of the civil society of his own times. But the observed 
woman may play a different role in a different shape of legal consciousness 
such as in the organic legal order or in world history, two forms of Sittlich- 
keit that I shall soon develop in Chapters 9 and 10. 

The philosophical consciousness enters into the discussion of the fam- 
ily in this context. The philosopher may observe that the parents play an 
important role in educating the children of the shared universals of the 
society. Philosophical consciousness recognizes higher and higher struc- 
tures of the self-conscious autonomy of the observed individual vis-a-vis 
the shared universals of an ethos. This movement, and the philosopher’s 
consciousness of it, counters any possible reduction of a family member’s 
role to any particular ethos. The social organization of the family and the 
role of its individual members will never remain the same over time. There 
is going to be an immanent development of philosophic consciousness as 
the philosopher recognizes different structures of legal consciousness. All 
family members will also develop by becoming conscious of their respec- 
tive roles in the family and in other social institutions. 

The self-conscious role of an individual family member in the ethos of 
the family and of the grander society is thereby an object of anthropologi- 
cal proof. The philosopher examines social practices in which the family 
member is immersed. The practices manifest the extent to which the fam- 
ily member is conscious of her or his autonomy from the shared univer- 
sals in the family. Hegel is not concerned with the philosopher’s intuitions 
about such a self-consciousness. Rather, the philosopher needs to adduce 
empirical, historical, and anthropological evidence to reach such a conclu- 
sion. Hegel explains this in his transition from Moralitat to Sitthchkeit: 


[t]he ethical is a subjective disposition, but of that right which has being in 
itself. That this Idea as the truth of the concept of freedom cannot be assumed 
or derived from feeling or from any other source, but, in philosophy, can only 
be proved. Its deduction consists solely in the fact that right and the moral self- 
consciousness can be seen in themselves to return to this Idea as their own 
result. (PR 141R) 


Hegel does not bring closure to any one form of a family as an ethical life. 
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b) A Family Member as a Natural Being 


This raises the need for another clarification. Hegel often describes the 
family as a “natural” ethical life.? The temptation is to associate a family 
member, in this case the woman, with a nuclear family and a social role 
that is determined by her biology. Hegel describes the observed woman 
in the family of civil society in terms that have been interpreted as bio- 
logical. Hegel, for example, compares a woman’s role to that of a passive 
plant: “[t]he difference between man and woman is the difference between 
animal and plant; the animal is closer in character to man, the plant to 
woman” (PR 166A). The woman fails to attain Bildung: “[wjomen may 
well be educated, but they are not made for the higher sciences, for phi- 
losophy and certain artistic productions which require a universal element. 
Women may have insights [Eżnfälle], taste, and delicacy, but they do not 
possess the ideal” (PR 166A). The woman is said to be “passive and subjec- 
tive” (PR 166). The state is even said to be in danger if women controlled 
the government for they might rule by emotional contingency rather than 
by universal rules. The husband represents the family as its head [PR 17]].? 
Hegel also uses the pronoun him to describe the monarch.* 

Hegel maintains that the woman remains a natural being in civil soci- 
ety, acting from unmediated feeling and an arbitrary will. Women remain 
at home in the ethos of a civil society. Women are said to contrast with 
the male adolescent who leaves the family for the grander individualistic 
world of civil society. Such a male creates his own family in civil society. 
The male has the potentiality of legal personhood and, as such, the male 
pursues his individual self-interest in the economy. Natural immediacy 
with one’s mother characterizes the relation of the male with his mother. 
Intellectual free will characterizes the father to whose authority the son 
deepens in deference. The male thinks about external things of nature and 
transforms them into instruments of his will. Hegel states that when the 
self-contained ethical life of the family in civil society dissolves due to the 
natural death of the father or to the divorce of the parents, the brother 
“leaves this immediate, elemental, and therefore, strictly speaking, nega- 
tive ethical life of the family, in order to acquire and produce the ethical 
life that is conscious of itself and actual” (PS 458). The woman remains in 
the family. As Hegel lectures, “[a] girl’s vocation [Bestimmung] consists 
essentially only in the marital relationship” (PR 164A). The actuality of 
which Hegel speaks here is civil society, only one shape of Sittlichkeit. 

When Hegel writes about natural being, then, does he have biological 
nature in mind or does he intend the culturally induced “second nature”? 
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The reduction of gender relationships of the family to a fixed role over 
time seriously misses the role of philosophical consciousness as it observes 
the woman as a subject in different relationships of presupposed struc- 
tures of legal consciousness. It also misses the continual movement of the 
consciousness of both the observed woman and the philosopher as they 
develop to higher and higher forms of self-consciousness through experi- 
enced time, a point I shall clarify soon. It also misses that Hegel describes 
different forms of a family in different historical epochs. The shift from the 
archaic family, for example, to the nineteenth-century nuclear European 
family (or even as read through twentieth-century eyes by contemporary 
commentators) entirely avoids the continual flux of the observed individu- 
als through experienced time. Finally, the biological reading of the family 
risks a reductive categorization of the woman. Such a reductive reasoning 
fails to appreciate Hegel’s intent to break from the objectivity of nature as 
biologically determinative of Recht. 

Legal and political commentators have been quick to accept such a re- 
ductive reading of Hegel’s legal philosophy. They often have believed that 
Hegel presupposed the woman as a natural being determined by the ob- 
jectivity of nature. The biological differences have been said to represent 
women with feelings and men with reason.’ Hegel has been said to sup- 
port the domination of man’s consciousness over woman’s unconscious- 
ness,® and Hegel has also been interpreted as locating the woman as the 
origin of human consciousness.’ Hegel’s interpretation of Sophocles’ Anti- 
gone has been taken as his view generally of women.!° Hegel has been held 
to accept that women are like Antigone who is slowly deprived of life and 
who is granted a passive role vis-a-vis the male who, in turn, deprives her 
of liberty, her nature, love, and her choices of her life.” 

When Hegel describes a family member as a passive, emotional, or nat- 
ural being, however, the logic of his phenomenology suggests that, from 
the standpoint of the philosophical consciousness, Hegel is describing the 
feeling of immediacy which the family member experiences vis-a-vis the 
family’s rituals and customs. Anglo-American general jurisprudence is al- 
ready aware of this sense of naturalness, albeit more generally, since Hart 
describes it on several occasions in his works as I noted in previous chap- 
ters.!? Hart describes the regime of Rex I, for example, with the very sense 
of immediacy that Hegel describes of a tribe and of a “natural being.” 
The family member feels so much at one with the family that she consid- 
ers the customs of the family as if they were an uncontrollable second na- 
ture. Hegel describes the family, for example, as the “immediate of natural 
ethical spirit” (PR 157). The “nature” that Hegel attributes to a woman is 
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a concept in the objectivity of consciousness, not the objectivity of nature. 
The family is “natural” because family members feel immediate with the 
universals of the family. Here, Hegel follows a long and deep tradition of 
Plato and Aristotle, despite the determinative sense of nature adopted 
by Hobbes, Grotius, and Pufendorf. As Hegel explains in the Preface and 
Introduction (PR 11), the shape of consciousness as a second nature has 
not yet taken the form of rationality (that is, of a self-conscious will who 
is knowingly autonomous of the objective institutions and statutes which 
reconcile with subjectivity). 

Antigone manifests such a natural being when she exclaims, in her de- 
fence of having buried the body of her deceased brother, Polyneices, con- 
trary to Creon’s edict, “no one knows when they [that is, customs] were 
first put forth” (457). No one is conscious of the historical origins of the 
customs because customs lack a distinct and assignable author. The un- 
written tribal customs are felt immediate in the lives of family members.!5 
As I explained in Chapter 2, Antigone personally experiences the unwrit- 
ten tribal laws just as she experiences the prosecution and enforcement 
of King Creon’s edicts. How could a family member such as Antigone 
consider her experiences as mediated by the concepts of a thinking being? 
Hegel does not close his analysis by pointing to Antigone’s immediacy 
with the customs of her clan, though. And it is a misreading of Hegel’s 
legal philosophy to generalize about his opinion on the role of women in 
a contemporary late-rwentieth-century family from his view of Antigone’s 
example. Indeed, Hegel contrasts Antigone’s identity with unwritten cus- 
toms in terms of King Creon’s identity with the polis of Thebes. The ob- 
ject of Hegel’s analysis, as an “authentic” philosopher, is to express how 
the human spirit, represented by Antigone and Creon, is driven to become 
more and more conscious of the autonomy of the observed individual from 
the shared universals of the familiar ethos and how each such individual 
becomes conscious of this autonomy and her or his subsequent recogni- 
tion of other human beings in the ethos. 


c) The Immanent Movement of Legal Consciousness 


Before I address the role of the family in different presupposed struc- 
tures of legal consciousness, one further point needs to be clarified. We saw 
in Chapter 2 that the most important factor, for Hegel, in differentiating 
civilization from precivilization is the state. A society either has a state or it 
does not. A tribal society lacks a state. The tribal family, as the first shape 
of a family in the development of human consciousness, is stateless. When 
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Hegel examines the family as a form of ethicality, however, the philosophi- 
cal consciousness has become conscious of the relation of the individual's 
separation from others in an ethos. And this, Hegel assumes, situates the 
family in a civilization where there is a state. Hegel identifies several such 
ethé: civil society, the organic legal order, and the several forms of the in- 
ternational legal order. In civil society, the state is external to the subject’s 
consciousness. The state, in like vein, is external to the family in such a 
shape of legal consciousness. In the organic structure of consciousness, the 
individual feels bonded with the objective structure of consciousness. The 
family, in such an ethos, functions as an intermediary between the family 
member and the organic structure. The immediacy of a family even char- 
acterizes various ethé of the international objectivity of consciousness. In 
sum, once Hegel begins to examine the nature of the family—so often con- 
sidered independent of the various forms of a state-centric ethos today—the 
philosopher needs to situate the family in the implied structure of con- 
sciousness of a particular ethos. Civil society is the first such state-centric 
structure. There, individuals recognize that they are separate from each 
other and that each individual (and the family as a legal person) has a will. 

This movement of the consciousness of the observed individual un- 
dermines any reductionist claim about the role of men, women, and chil- 
dren in a family. Indeed, it softens any fixed idea of “what is a family.” 
The immediacy, which Antigone had experienced in her tribal family, for 
example, slowly dissolves as family members become conscious of their 
increasing autonomy from the customs of the tribal family. If Hegel were 
to fix the familial role of a woman to that of Antigone’s family, the move- 
ment of the woman as an observed consciousness and the movement of the 
philosopher as a philosophical consciousness would be foreclosed. Spirit, 
one must recall, is precisely the continued drive to become self-conscious 
through experiential time. The spirit strives to become free from external 
constraints, such as the customs of the archaic family. As the spirit con- 
tinues its journey, the observed subject becomes conscious that she or he 
is the stranger to objectivity, whether the objectivity is constituted from 
unwritten customs of the family, the customs and social practices of the 
guild, class or public authority, or the written laws posited by the external 
state. Recognition of the stranger thereby becomes self-recognition and 
vice versa. 

The point needs emphasis. The spirit develops through self-consciousness 
over experiential time. Biological reductionism loses this time-consciousness. 
Hegel’s philosophy of law is not imprisoned with one fixed shape of legal 


The Shapes of Family Laws 


consciousness. If it were so, Hegel would return to the very formalism of 
Verstand which he steadfastly rejected. We would differentiate the woman, 
as a concept, from the man, as a concept. Like the inverted world meta- 
phor, however, we play different roles in different shapes or structures of 
legal consciousness through experiential time. 

Now, the reason why we need to understand Hegel’s comments about 
the family in the context of time-consciousness is as follows. When Hegel 
concerns himself with the role of women as exemplified by Antigone, he 
is concerned with the family in a stateless tribal society. When Hegel de- 
scribes the role of the woman in the ethical ethos of the family in Philoso- 
phy of Right, however, he is addressing modernity. This involves a family 
member who has a will by virtue of being conscious of her or his autonomy 
from the objectivity of consciousness in the family and in civil society. We 
have observed that the philosopher need not be concerned with prehistory 
or prelegality, according to Hegel. A state, external to the subject, figures 
highly in a modern ethos. The woman acts as if she were a natural being in 
civil society because she does not yet feel separate from the family customs. 
She experiences immediacy with such customs. One needs to be cautious, 
therefore, when addressing the role of women in a reflective Szttlichkeit, 
such as civil society, for some observed family members may reflect about 
the family’s universals and others may remain immediate with them. 

Further, civil society is an, as yet, incomplete form of ethicality pre- 
cisely because it presupposes that the individual, separate from others, 
seizes property in a market economy for the family security. The formal re- 
lations that protect the right to property and contract are reified from the 
social bonding needed to keep the family together. The individual is alone, 
a unit, a thing to be manipulated, a means to the ends of the arbitrary wills 
of others, in a civil society (PR 176). Finally, when Hegel ends his section 
on the family in Philosophy of Right, he reminds us that he is not finished 
with the role of the family for “[m]arriage is still only the immediate [form 
of the] ethical Idea” (PR 176). Although Hegel says that the family is the 
primary root of the state in civil society for reasons that I shall explain in 
the next chapter, ethicality, as the social recognition by one individual of 
another, develops through the experience of time. As such, the genderized 
roles in civil society—like any social relationship in any ethos—dissolve 
with the dissolution of civil society. The whole point of the dissolution of 
any one presupposed structure of legal consciousness is that the observed 
subject becomes conscious of his or her changing role in the production of 
the actuality of universals. 
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2. FIVE SHAPES OF THE FAMILY 


The above three factors—the two forms of consciousness, the cultural 
sense of a natural being, and the continual movement of self-consciousness 
through experiential time—work together to give shape or form to dif- 
ferent senses of a family. I shall now identify each such shape of a fam- 
ily. Hegel is clear about one shared feature of all forms of the family. The 
family is generated from something invisible, love, not from a contract as 
Kant had claimed. Love is a subjective phenomenon. One is a Mitglieder 
or comember of a family. The family member is not the abstract person 
purged of biography and intentionality. To the contrary. Each member 
embodies her or his social relations with the family members with expe- 
riences that induce assumptions, expectations, rituals, and practices that 
family members share amongst each other. Each member accepts each oth- 
er’s opinions without question—at least as long as the opinions conform 
with the universals of the family. One such universal, for example, is defer- 
ence of children to the authority of the father. In Hegel’s view, the family 
in civil society owns property communally. 


a) The Tribal Family 


Hegel discusses the archaic family in detail in his description of Anti- 
gone’s appeal to the binding unwritten traditions of her tribe.’° He most 
clearly describes this form of a family in the early paragraphs of chapter VI 
of Phenomenology of Spirit and in two passages in Philosophy of Right (PR 
144A, 206R). Antigone believes that there is no distinct and assignable 
author of the laws to which she feels bound. The family members feel so 
deeply and extensively bonded with the tribal customs that no member 
would dare contravene them. The customs may not even be communi- 
cated through the spoken word. Rather, they are communicated through 
gestures of the body: dances and rituals communicate the laws. Greek 
tribal life cannot abstract a time or space from one’s very experience!” 
When King Creon sentences her to death by starvation in a cave, such a 
sentence is unfamiliar and, indeed, beyond tribal memory according to the 
Haemon (1.692-96), Tireisius (the King’s blind advisor) (l. 1000), and the 
inhabitants (1. 790-804). The tribal members lose their bonding even with 
the city’s laws because of the unusual sentence. 

The tribal family enforces its customs by causing angst in the uncon- 
scious of the family member. This angst may well be transferred from one 
generation to the next. Sophocles begins his play, for example, with Anti- 
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gone expressing angst about her father/brother’s incest and then about her 
leaving her brother’s body unburied. The divine laws work through the 
anguish that would haunt her if she disobeyed the divine laws and allowed 
the body of her brother to rot in the sun (1.458-70). Antigone does not 
permit her pride to excuse herself from answering to the gods which over- 
see the family’s customs (1. 458). If Antigone were to disobey the customs, 
this disobedience “would have grieved me” (1. 4.68). The justice of the di- 
vine laws rests in the netherworld (the underworld) (1. 451). The customs 
of the tribal family are binding upon its members because the members 
feel at one with them. Because of the immediacy, Antigone is not aware 
of being autonomous from the family’s tribal customs. Thus, the family 
member lacks a will. Only when the member has a will can we speak of the 
individual as a subject separate from the universals of the ethos. Only then 
can there be a possibility of an ethical relationship amongst individuals. 
Now, Hegel explains in chapter VI of Phenomenology of Spirit that fa- 
milial customs seem so uncontrollable that they are like a second nature. 
Although there were good utilitarian reasons why the eldest of a family 
should bury the deceased body of a brother/son killed in battle rather than 
to allow the body to rot in the desert sun and then to cause disease, for 
example, the tribal family attributed the binding customs to Moira or Fate. 
In the totemic legal culture before a city ever emerged (and before there 
ever arose a conflict between divine laws and human laws), even the gods 
were subject to Moira.!! There was no thinking individual in such an ethos. 
That lack of a thinking being explains why Hegel attributed barbarism to 
the most undeveloped tribal legal structures. The individual felt so im- 
mediate with nature that the customs seemed humanly uncontrolled and 
uncontrollable (PS 450): the human being could not influence or “repeal” 
the natural events of drought or disease or desert storms. Tribal customs, 
though described by Hegel as divine laws, evolved from a dependence upon 
nature. The customs seemed natural. As Antigone exclaimed when King 
Creon, her uncle, cross-examined her for violating the city’s laws, one does 
not know when the customs first originated. A custom, after all, has no 
distinct origin in time or place (a legislative enactment does have such). 


b) The Family in Civil Soctety 


The tribal family and the family in civil society remain two separate 
transient forms in the development of self-consciousness. The tribal family 
may have been generated from an arranged marriage or a contract. Once a 
family exists, traditions of the family determine the partners’ present and 


197 


198 


The Shapes of Family Laws 


future. The genesis of the family in civil society is love. In the marriage, 
the family does not arise by virtue of the conferral of legal status onto the 
two people in love. Love motivates each separate individual to unify into a 
legal form, the family (PR 203R). 


1) Marriage 

Each partner in a marriage recognizes her or his dependence upon the 
other.!? In civil society, family members manifest this dependence by en- 
forcing contracts and criminal law. The security of the market economy 
displaces the security of the family. Property now secures the former peace 
of mind assured by the family. In civil society, each individual is separate 
from the next and, therefore, each has a will. The marriage manifests the 
separation of two individuals with separate arbitrary wills. The wedding 
vows recognize the separate wills of two independent subjects. Before fall- 
ing in love and marrying, each subject has a will that competes with other 
wills in a market economy: both are “infinitely particularized individuals” 
(PR 163R). Hegel explains that “marriage arises out of the free surrender by 
both sexes of their personalities, which are infinitely unique [eigen] to them- 
selves” and, as such, “it must not be concluded within the naturally identical 
circle of people” who lack a distinct personality of their own (PR 168). 

Accordingly, Hegel frowns upon arranged marriages, so common no 
doubt in the tribal family, because such marriages lack the self-conscious 
choice expected in the development of spirit (PR 161). Hegel also objects to 
associating a marriage with a contract to marry (PR 163R). A contract pre- 
supposes two separate arbitrary wills which continue after a contract has 
been signed. The contract thereby lacks the ethical relationship between 
two separate individuals into a oneness (PR 163A). So too, romantic love is 
not the grounds of marriage (PR 161A) because it lacks the self-conscious 
rational choices expected of the free will. Upon marriage, one marriage 
partner renunciates her or his autonomy from the other. In place of auton- 
omy, one fuses with the partner into a single person, the family (PR 158A, 
162). Marriage thereby sustains the ethical relation of one individual’s rec- 
ognition of the next: marriage produces “rightfully ethical [rechtlich sit- 
tliche] love, so that the transient, capricious, and purely subjective aspects 
of love are excluded from it” (PR 161A). Each family member reciprocally 
recognizes the next. 

Love generates the relationship that is institutionalized as a marriage 
in civil society. The genesis of the family in love as reciprocal recognition, 
then, is independent of any positive laws that recognize the status of mar- 
riage. The genesis is also independent of the intellectual assimilation of 
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one partner over the other. However, the subjective genesis of a family cre- 
ates an “unstable” relationship which always raises the prospect of dissolu- 
tion because each partner may eventually act from an arbitrary will rather 
than from the fused will that initiated the partnership (PR 163A): “there 
[can] be no merely legal [rechtliches] or positive bond which could keep the 
partners together once their dispositions and actions have become antago- 
nistic and hostile” (PR 176). The legal formality of a marriage, according 
to Hegel, brings stability to the otherwise subjective union of two indi- 
viduals: the marriage transforms the merely subjective love into “a spiritual 
union” or “self-conscious love” (PR 161). Dyde translates the marriage as 
“legal ethical love.” The ethical relation incorporates the respect and self- 
conscious dependence of the one individual upon the other so that “love, 
trust and the sharing of the whole of individual existence [Existenz]” char- 
acterize the relationship (PR 163). The marriage bond, in turn, becomes “a 
lasting and inherently [in sich] universal union” (PR 203R). 

In sum, what begins as “the arbitrary moment of the particular need 
[that is, the arbitrary will] of the single individual [das bloß Einzelnen] . . . 
is here transformed, along with the selfishness of desire, into the care and 
acquisition for a communal purpose, i.e. into an ethical quality” (PR 170). 
Each subject becomes conscious of the other through the legal form of the 
marriage. Each recognizes the other. As a consequence of the reciprocal 
recognition by the legal form, “the transient, capricious, and purely sub- 
jective aspects of love are excluded from it [marriage]” (PR 161A). I become 
a member, not a unit, of a family. I am happy if other units of civil soci- 
ety recognize me as a member of the family. The legal recognition of two 
partners in love displaces the biological or romantic origins of love (162R). 
Love is transformed into a “rightfully [that is, legitimate in the wide sense 
of Recht] ethical [rechtlich sittliche] love” (PR 161A, 163). 


ii) The Family Property 

Both formerly separate individuals, each with her or his own will, now 
recognizes that she or he fuses with the other into a single collective per- 
son (PR 167). Now that the family is an ethical ethos (PR 164), the fam- 
ily gains a singular will. Such a singular will representative of the family 
performs two social functions: first, it possesses and confers a form onto 
external things of nature; second, it educates the offspring. With respect to 
the first, the family, as a singular legal person, possesses rights to property 
and assets: “[t]he family, as a person, has its external reality in property; and 
only in the latter, in the shape of resources, does its substantial personality 
have its existence [Dasein]” (PR 169). Here, Hegel is heavily influenced 
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by the Roman law of the family (PR 162, 163) and well he should since, as 
I showed in Chapter 1, he associates Roman Stoicism with the very legal 
formalism which characterizes his description of civil society (PS 477). As 
with Roman law of the classical (or imperial) period (30 B.C.E.—250 C.E.),”° 
the individual family member does not attain legal status in civil society 
until she or he leaves the family, the father dies, or the family dissolves into 
divorce (PR 159). The children (that is, the male children) are legal persons 
[rechtliche] when they come of age (PR 177). Former family members be- 
come “self-sufficient and rightful persons” (PR 180) who provide for the 
food, shelter, financial resources, costs of education, and other social needs 
that the family formerly provided (PR 159).” They too may create their 
own families. Individuals may now hold private property. They may also 
act according to their self-interest. The child develops into adolescence, is 
transformed from an infant to a member of the family, falls in love, and 
then journeys into civil society. The male family member begins to identify 
with the economic framework of such a civil society (PR 201A, 255, 265). 
Civil society continues and the family—or, at least, this shape of a fam- 
ily—reinforces the structure of consciousness of civil society as the amal- 
gam of separate arbitrary wills. An official of the state in civil society may 
adjudicate disputes between husband and wife if one or both allow their 
arbitrary feelings to overwhelm the ethical unity of the family (PR 176). 


iii) The Father as Head 

Hegel draws another element from the singular legal status of a family 
in civil society. The family, as a single legal person whose content is com- 
posed of several members (not units), needs a single head to represent the 
family vis-a-vis other legally recognized persons in civil society. To this 
end, Hegel assigns to the husband the headship of the family for legal pur- 
poses much like the monarch represents the person of the state in interna- 
tional law: “(t]he family as a legal [rechtliche] person in relation to others 
must be represented by the husband as its head” (PR 171). Until the male 
child grows into adolescence and leaves the family, there just has to be one 
member or some surrogate or trustee to represent the family vis-a-vis other 
persons in the legal order. As with Roman law, Hegel assigns such a repre- 
sentative role to the male father or husband. 


iv) Education 

The primary social function of the parents of a family in civil society 1s 
to educate their offspring, particularly the boys. This function continues 
into an organic structure of consciousness as I shall elaborate in Chapter 9. 
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Since the family originates from love, this phenomenon continues as the 
parents educate the children to become ethically related with each other and 
with others in civil society. Trust, respect for the other, the human values 
of the community, and other ethical relationships are transferred through 
the family from one generation to the next. In addition, the parents need 
to awaken the desire of the child to become self-conscious. Interestingly, 
this requires that the parent coercively lift the child from the self-interested 
desires “still entrammelled in nature” to the universals of an ethical com- 
munity which lies potentially immanent in any family (PR 174, 174A). 

Hegel is unclear at this point. There are passages where he suggests that 
the objective of the family is to inculcate Bildung in a presupposed struc- 
ture of legal consciousness which he categorizes as civil society (PR 175). 
On other occasions, it may be that the family in civil society should teach 
skills to the child or student without questioning the presupposed univer- 
sals of the market economy and of possessive individualism that structure 
civil society (PR 182A, 187R). Clearly, the external state of civil society has 
the legitimacy and duty to supervise and influence the child’s education 
(PR 239, 239A). “Communal arrangements” need to be provided for such 
education. But since the structure of legal consciousness in civil society is 
the market economy which institutionalizes the right of private property, 
freedom of contract, and crimes, public education, it would seem, needs to 
be a skills-based training for the marketplace. 


c) The Family of the Organic Constitution 


Hegel identifies a role of the family in the structure of an organic legal 
order. I shall describe such an organic structure of legal consciousness in 
Chapter 9. Suffice at this point for me to suggest that Hegel associates the 
organic character of the objectivity of consciousness with the domestic rec- 
onciliation of the subjectivity with the objectivity of consciousness. One 
important reason why the individual inhabitant feels reflectively bonded 
with such an organism, I shall elaborate in the next chapter, is that she or 
he belongs to intermediate social organizations which, in turn, mediate 
her or his values with the state and vice versa. The family is the most im- 
portant such intermediate social organization of the organic legal order.” 
Accordingly, the family functions as a filter to acculturate and educate the 
child into the shared universals of the organic community. 

Thus, although there remains a family in civil society, the shape takes 
on a new social role in an organic legal order. So, for example, the male 
child’s departure from the family for the greater material goods in the 
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individualist economy is a negative in that the individual is no longer im- 
mediate with family members. When the individual becomes a citizen 
of an organic structure of consciousness that reconciles objectivity with 
subjectivity, however, the individual leaves the “long, disconnected experi- 
ences” of civil society and raises her or his consciousness from the accidents 
of his status and wealth in civil society to “the calm of simple universality” 
(PS 451). At that point, the family is merely “an unreal impotent shadow.” 
As a mediating social institution in the organic legal order, the family be- 
comes an intermediate social organization that mediates between the in- 
dividual and the universals of the objectivity of consciousness. The family 
no longer functions to acquire property in civil society. That it does. But 
the family accomplishes more. The family becomes a social organization 
that mediates the arbitrary will of the individual with the universals of the 
overall ethos. I shall examine this closer in Chapter 9. 


d) The Family as the Ethnic Nation 


We are not quite finished identifying the different forms of a family as 
described by Hegel. Commentators, quite rightly, have been preoccupied 
with the role of the family in a state-centric objectivity of civil society. But 
Hegel continues his phenomenological description of the family in the fi- 
nal paragraphs of Philosophy of Right and in his Introduction to the Philosophy 
of History. He does so by identifying two forms of the family in an inter- 
national legal consciousness. One is what today we call the ethnic nation. 
The second is a family of nations. 

An ethnic nation shares a common language, historical symbols, com- 
mon religious values, a shared collective memory, and other commonali- 
ties that constitute the group as an ethnic nation.” Hegel defines the eth- 
nic nation as having a community with a “common natural origin or a 
coming together of scattered family communities under the influence of a 
dominant power or a voluntary union prompted by interdependent needs 
and their reciprocal satisfaction” (PR 181R). As with the domestic forms of 
a family, spirit drives the ethnic nation to seek recognition as a state. The 
ethnic nation, like the family of the domestic legal order, embodies social 
actuality even though the international legal order only recognizes states 
as legal persons. Such an actuality may erupt from the formal constraints 
of the state. The territorial boundary of the state is one such formal con- 
straint. In each shape of state-centric self-consciousness, the state, like the 
individual subject in the domestic shapes of legal consciousness, is a mere 
accident. With the collapse of the family into civil society and from there 
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into an organic legal order and from there into an ethnic nation, one is 
cautioned against reducing the nature of the family to some one set of 
social relationships such as those that characterized Antigone’s life world. 

Although Hegel suggests at one point that the nation is a natural phe- 
nomenon because its members, like a tribal family, are united by a com- 
mon blood origin (PR 181R), he more often emphasizes his now familiar 
theme that, like a tribal family, the nation is like a “second nature” because 
religion, language, ethnicity, and customs unify the nation so intimately 
that individuals feel bonded with the members of the nation. The reflec- 
tive bonding grows as individuals increasingly become psychologically 
and economically dependent upon each other. 

Laurence Dickey and H. B. Nisbet suggest that Hegel considers such 
a nation as synonymous with the Greek polis.” The nation’s supreme 
achievement is “spiritual self-consciousness” (PH 145-47). H. S. Harris 
suggests that the shape of self-consciousness in the form of a nation may 
have different forms of development.”® The Mongolian invaders lacked any 
self-consciousness and, therefore, were a “formless” unconscious mass. 
Without form, the Mongolian invaders lacked a nation and could only 
wreak a destructive havoc. When the Teutonic tribes invaded Italy, how- 
ever, they had a consciousness of themselves as a Volk and, accordingly, 
desired to replace the Roman legal and political structure with members of 
their own tribes. Without such self-consciousness as a Volk, the individuals 
are a pulgus (a very low class) rather than a populus (PM 544).?° A mere ag- 
gregate of individuals, without the form of a nation, is a “shapeless, wild, 
blind force” that is self-destructive and lacking in law (PM 544). Ifa nation 
lacks the form of a state, the nation is “a futile and useless mass” (PM 549). 
Hegel believed that England of his day exemplified such a futile and use- 
less mass of individuals. 


e) The Family of Nations 


The second shape of the family in the international Recht, Hegel says, is 
the family of nations (PR 339A). Such a family historically existed in his day, 
he believed. The family members shared collective values and memories, 
assumptions and expectations, and rituals and practices in their relations 
with each other. As I shall argue in Chapter 10, the international Recht, like 
the family, travels through several presupposed structures of consciousness. 
When states evolve from abstract monadic persons to reciprocal recogni- 
tion of each other as states, they begin to take the form of a family. Hegel 
describes the family of nations in the context of “world history.” A “spirit of 
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the world” emerges from within the interstate relations which dominated 
(European) international law in Hegel’s day. This spirit of the world ini- 
tially takes the form of the “family” of European nations (PR 339A). Hegel 
explains that “(t]he European nations [Nationem] form a family with re- 
spect to the universal principle of their legislation, customs, and culture 
[Bildung], so that their conduct in terms of international law is modified ac- 
cordingly in a situation which is otherwise dominated by the mutual inflic- 
tion of evils [Ubeln]” (PR 339A). The assumptions and expectations among 
the family of nations are unconscious; they are prejudicia or prejudgments 
and expectations. A state may invade another state’s territory, for example, 
because family members inhabit it. Like the archaic family, the family of na- 
tions exists as an ethical ethos because the family members recognize each 
other, albeit without thinking, through their shared cultural, legislated, 
and customary norms (PR 339A). 


3. THE SOCIAL FUNCTION OF THE FAMILY 


The family represents a form of Sittlichkeit for three reasons. First, in a 
stateless society, the unwritten laws of the family or clan are associated 
with divine laws (PS 456, 457). Although it may be difficult for the con- 
temporary lawyer to appreciate that “prelegal” and “prehistorical” tribal 
cultures possess legally binding norms,”’” Hegel claims that families may 
be nested in the objectivity of consciousness even though there is no state 
in the objectivity. The family that Hegel addresses here is not the nuclear 
family of today but the clan or extended family whose unwritten customs 
constitute the beginning of thinking: immediacy. 

Second, the chief characteristic of the family is the immediacy between 
the family member and the universals of the ethos of the family. Hegel 
considers the family member as a “natural” being. The family itself is “the 
natural phase of ethical life” (PH 113). This natural phase is not a determi- 
native sense of physiochemical nature. Rather, it is a figurative sense which 
Plato (in Laws), Aristotle, and Hegel call a “second nature.” Hegel asserts 
that this second nature “binds the members of the family together” (PH 
101). One acts because, as a member of the family, one ought to do so. On 
occasion, the family member, against her or his better judgment involving 
reflection about the consequences, commits a crime against the state out 
of loyalty to the family. 

Finally, the family performs different social functions in different pre- 
supposed shapes of legal consciousness. For example, because of the im- 


The Shapes of Family Laws 


mediacy between the consciousness of family members and the universals 
of the family, the family, as a clan or tribe, represents a “natural” or unde- 
veloped Sittlichkeit. However, this is only one form of presupposed struc- 
ture of legal consciousness. Another is a reflective Sittlichkeit. And there 
are several different forms of reflective Sittlichkeit which Hegel identifies 
in modernity. 

As a consequence of the variety of roles that a family plays in the dif- 
ferent shapes of ethical life, the family is ignored or, at least, plays a dif- 
ferent function in the philosophies of Thomas Hobbes, John Locke, and 
Jean-Jacques Rousseau. Each of these earlier legal philosophers excludes 
the family from the modern legal order. For Thomas Hobbes, like Lucre- 
tius (99-55 B.C.E.),”* the state of nature lacks the social relationships char- 
acteristic of a family. Indeed, natural beings, for Lucretius and Hobbes, 
even lack a language. Once one acquires a language, one can make con- 
tracts and, when that happens, the beings of civil society can never return 
to the state of nature.” The family is also hardly relevant in the state of 
nature of John Locke and Jean-Jacques Rousseau.*° Similarly, because of 
the immediacy characteristic of the undeveloped Sittlichkeit of the family, 
contemporary Anglo-American legal philosophers, taking their cue from 
Hart, exclude any legal order characterized by immediacy or presence from 
the object of study of legality and legal legitimacy. For Hart, immediacy 
takes two forms. One is the immediacy characteristic of the legal order of 
a tribe. The other is the immediacy as conscience and emotion: “feelings 
of compulsion or pressure.”*! The prelegal moment of immediacy in the 
family, according to Hart, “haunts much legal thought” as if it were “a 
chain binding those who have obligations that they are not free to do what 
they want [my emphasis].”?? And yet, Hart steps from the prelegal into the 
mediation of concepts and their justifications on faith. 


4. CONCLUSION 


The self-conscious will proceeds through shape after shape of ethé. In each 
ethos, the individual feels fulfilled. That fulfilment is short-lived, for the 
observed subject soon recognizes a still further constraint on her or his 
freedom. Freedom is important because the individual is driven to become 
self-conscious as autonomous from objectivity. Such external constraints 
continue the need for the observed individual to develop her or his con- 
sciousness since the constraints are constructed in an objectivity of con- 
sciousness (PR 156A). This movement of self-consciousness is “intensely 
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actual” in the context-specific experiences of the subject. The family is one 
shape of such a personally intense actuality. 

The law student today might well be expected to learn about “family 
law” as if it were “out there” in the posited rules of an objectivity resem- 
bling a “second nature.” Because the implied structure of legal conscious- 
ness fails to reconcile such an objectivity with the subjectivity of family 
members, the family law succumbs to legal formalism. The reciprocal 
recognition of family members vis-a-vis each other and vis-a-vis individu- 
als exterior to the family becomes a remainder to the analysis of concepts 
posited by legislatures and courts. Such a remainder would only become 
the object of study if the student examined the social relations presup- 
posed in the content of the rules allotted to the subject-matter of fam- 
ily law and if the student examined the social relations in the context of 
the time-consciousness of the ethos. The externality of the objectivity of 
consciousness does not entertain an evaluation of social relations between 
individuals (PR 156A). Nor can the legal scholar, in such an approach, 
study the role of the family in any particular ethos in which the observed 
individual finds her- or himself. The legal formalism of family law, un- 
fortunately, idealizes and separates the family law from the actuality of a 
self-conscious subject and the ethos. Such a subject continually grows in 
self-consciousness as she or he becomes ever more conscious of her or his 
role in the implied structure of legal consciousness which is presupposed 
in this formalism. 

Hegel’s primary concern is to raise into philosophic consciousness the 
structures of consciousness that observed family members presuppose. The 
philosopher must also become aware as to how the boundaries of such 
structures have obstructed the autonomy of such members as they begin 
to think. This requires that the scholar raise to consciousness how shared. 
universals inside and outside the family constrain the observed individual’s 
actions. There is not just one form of obstruction to the observed subject’s 
freedom. There are several: the tribal family, the family as a self-generating 
unit in civil society, the family as an intermediary in an organic society, the 
family as an ethnic nation, and the family of nations leading to “world his- 
tory.” Hegel is describing the family, whether in his comments concerning 
Antigone in Phenomenology of Spirit, the nuclear family in Philosophy of Right, 
and the family of nations in Introduction to the Philosophy of History as exam- 
ples of these very different forms of a Sittlichkeit. There is not just one fam- 
ily. There are several very different families in Hegel’s philosophy of law. 

The family does continue its form as a community in a cumulative way 
from shape to shape of self-consciousness. In addition, each shape of the 
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family grows independent of the objectivity of consciousness, whether the 
objectivity is external to subjectivity (as in civil society) or is embodied 
with subjectivity (as in an organic legal order). However, in each case, the 
philosopher recognizes a very different relationship between the family 
member and the shared customs of the family. The ethical relations of fam- 
ily members lie immanent in the continuous immanent transformation of 
the family into higher and higher forms of self-consciousness. The family is 
a genuinely communitarian social organization. The family is also an ethi- 
cal relationship because, after the philosopher recognizes the emergence 
of something new about the family after the tribal family, the individual 
recognizes strangers outside the family. I shall next expand upon the latter 
point and elaborate several further forms of an ethical ethos which, in each 
case, offers a differing role for the family. 
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CHAPTER EIGHT 


The Laws of Civil Society 


This is the point where the ethos of civil society (Bürgerliche Gesellschaft) 
enters into the development of legal consciousness. Hegel claims that civil 
society is not any ethos. It is an ethical ethos. We need to understand why 
civil society is considered ethical because the description of civil society as an 
ethical ethos seems counterintuitive in that the individualism of the arbitrary 
will dominates civil society. A formalism of rights and duties permeates civil 
society (PR 155).! The formalism of rights and duties reinforces the rupture 
between the self-conscious subject and the objectivity of consciousness.” 

In order to understand why civil society exhibits ethicality, we need to 
gain a grasp of the identity of law in civil society. What is the character of 
civil society? Second, how does civil society manifest ethicality? an ethos? 
Third, how are intermediate organizations and the external state exhib- 
ited in civil society? Fourth, how is it legitimate? And finally, how does 
legal reasoning become mere formalism that is reified from the subjective 
freedom? In this chapter I shall address each of these issues in turn. Once 
the philosopher appreciates, however, how the civil society replicates the 
legal formalism described in Chapter 5, the philosopher will journey into 
the final domestic shape of domestic legal consciousness: the organic legal 
order. 


I. THE CHARACTER OF CIVIL SOCIETY 
AS A SITTLICHKEIT 


The question that we must first address is, “what is the character of this 
ethos that emerges from a tribal legal order?” In particular, how is it pos- 
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sible that a legal order, which protects the arbitrary will of the individual, 
remains nested in the objectivity of consciousness? The basic thrust of 
Hegel’s idea of a civil society is that the intersubjective social relationships 
are estranged from the presupposed objectivity of consciousness (PR 181- 
86). Given such social alienation, how could Hegel consider civil society an 
ethical ethos? 


a) Subjectivity 


As individual members leave the family for the greater objects of posses- 
sion in civil society, the family slowly dissolves into “a multitude of separate 
atoms” (PS 476). The observed individual in civil society thereupon “pro- 
ceeds atomistically and moves upward from the basis of individuality [Einzel- 
heity” to the shared universals of an organic legal order (PR 156A). Each atom 
is defined by posited rules in statutes (PR 184A). The rules posit rights and 
duties. This network of posited rules, though, is external to the atom. The 
family, which had offered a protective ethos for the family member, now be- 
comes an obstacle to the “self-sufficient individuals [Einzelnen}” (PR 157). 

At first sight, the emergent civil society marks the final subjective free- 
dom of the individual. As Hegel describes civil society, “each individual is 
his own end, and all else means nothing to him” (PR 182A). The observed 
individual promotes her or his own self-interest without regard for the 
other. The guiding criterion of action is the subject’s own personal stan- 
dard of what counts as a good particularity (that is, a good desire or need) 
and what does not. My desires posit ends. My values struggle against your 
values. I act morally if I respect the inner freedom of all strangers to posit 
their arbitrary wills. Criminal codes, mental health acts, judicially created 
tort doctrines, and other posited rules protect my inner freedom. All other 
individuals—including one’s family, spouse, children, friends, and col- 
leagues—function as a means to my ends. Gans records Hegel’s introduc- 
tory lectures regarding civil society in this way: “the whole [of civil society] 
is the sphere [Boden] of mediation in which all individual characteristics 
[Einzelheiten], all aptitudes, and all accidents of birth and fortune are lib- 
erated, and where the waves of all passions surge forth, governed only by 
reason which shines through them. Particularity, limited by universality 
[of individual legal rights], is the only standard by which each particular 
[person] promotes his welfare” (PR 182A). And if a stranger transverses the 
legally delineated boundary of freedom—so well described by John Stuart 
Mill in On Liberty—the stranger harms my freedom of choice.? Hegel de- 
scribes the court, as the guardian of such a boundary, as “the Third.” 
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So, three principles characterize civil society: first, the monadic in- 
dividual! chooses her or his own ends; second, the monad depends upon 
others to satisfy her or his desires and needs (PR 182); third, a formalistic 
legal structure protects the first two principles. Bearing in mind Hegel’s 
distinction between a person and a subject discussed in Chapter 1, the legal 
structure of civil society protects abstract empty persons, not intentional 
subjects.* The persons possess equal rights to property, not social equality. 
The three principles reinforce each other to inculcate a formal framework 
which protects the individual pursuit of economic self-interest. 

The subject is bonded to the institutional framework because it pro- 
tects her or his arbitrary will. Despite the bonding of the subject to this 
framework, the structure fails to be reconciled with the subjective freedom 
of the individual. Each individual needs others to fulfill her or his own ar- 
bitrary will. Such intersubjective dependence is institutionalized in a con- 
tract. I recognize the other in the contract. But I do so as a self-absorbed 
subject with an arbitrary will. I use the stranger as a means to fulfill my 
ends, however idealistic her or his motives of action. If I think of myself as 
at home in a community, I am deceived. For I am recognized as having le- 
gal status in an institutionally constructed, but highly reified, institutional 
structure. Further, beneath the formalism of posited legal rights and du- 
ties, the stranger is my potential enemy. Distrust, deceit, and self-interest 
characterize such a social dependence. The formal laws, which protect such 
self-interest, remain estranged from my subjectivity. The posited rights and 
duties of legal formalism fail to access my private self-regarding actions. 


b) Objectivity 


Objectivity in civil society involves several universals. What are the uni- 
versals of civil society? First, the universals include personhood, property, 
contract, and security of protection from public harm. Courts and public 
authorities enforce such universals even though the universals are alien- 
ated from the subject’s self-consciousness in context-specific circumstances 
(PR 183). Second, the inner freedom of choice, which protects the arbitrary 
will, is a universal in the sense that this sense of negative freedom is shared 
amongst persons. The arbitrary will is internal to the individual’s subjec- 
tivity. The concepts of personhood, property, contract, and public harm 
are external to such subjectivity. The effort to reconcile the two fails to 
address how each subject recognizes the other because only the arbitrary 
will counts as subjectivity. Third, the structure of consciousness includes 
the invisible hand of the market which, in turn, protects the atom’s unlim- 
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ited possessive self-interest. The arbitrary will dominates the marketplace. 
Fourth, another series of universals are intermediate between the observed 
individual and the institutional objectivity: charities, corporations, the pub- 
lic authorities, and international contracts. In sum, freedom of choice, the 
invisible arm of the market and the concepts of personhood, property, 
contract, public authorities, and crime constitute some of the shared uni- 
versals of civil society. 

The most important universal in civil society, though, is the state exter- 
nal to self-consciousness. Although private property gives emotional and 
economic security (PR 238), the success of civil society coincides with ex- 
treme poverty and disparities of wealth. Because of the disparity of wealth, 
the state must provide a minimum floor for social and economic security 
(PR 241). Further, the marketplace leaves the individual’s furure uncon- 
trolled (PR 240). Accordingly, the external state is needed to supplement 
the objectivity of consciousness in civil society. The state needs to create 
institutions to adjudicate and arbitrate private disputes (civil wrongs) be- 
tween the arbitrary wills. There must be further institutions to enforce 
and punish criminals who challenge the legitimacy of the legal order (pub- 
lic wrongs). 

The critical issue is this: how is it possible that each monad can pur- 
sue its own self-interest and yet, that this be in the interest of the external 
state? This issue raises subsidiary questions. How does the state fulfill a 
social function in a cultural milieu of the acquisition of property interests 
in external things of nature? The gist of Hegel’s response is that “[i]n fur- 
thering my end, I further the universal [the objective institutions and pos- 
ited rules], and this in turn furthers my end” (PR 184A). Although Isaiah 
Berlin’s negative freedom pictures the state as an external constraint upon 
one’s ends,° Hegel insists that even the state of civil society is indispens- 
ably linked to subjective consciousness. This rational nexus concerns the 
individual’s pursuit of private property and the individual’s private con- 
science. The state is thereby related to subjectivity despite the separation of 
the arbitrary will from objectivity represented by the external state. 

More specifically, first, the state posits institutions and rules that pro- 
tect and secure the property and contracts that the atomistic individuals 
will (PR 249). The rights to property and contract reinforce the boundary 
of the inner sphere of life of the arbitrary will. Such rights thereby pro- 
tect a particular class which thrives on the right to possess property: the 
bourgeoisie. Second, the state institutionalizes procedures to arbitrate and 
mediate disputes between property-holding individuals. The disputes are 
arbitrated with reference to the posited laws of the state. Third, the state 
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functions to set a minimum economic baseline to prevent poverty-stricken 
individuals from becoming alienated from the ethos of civil society. The 
public authorities of the state and charitable institutions protect such a 
baseline. If the state could not redistribute wealth by taxation, the bour- 
geoisie would lack the universal needed to ensure the psychological secu- 
rity that has been lost with the dissolution of the tribal family (PR 184A). 
Chaos would erupt. Fourth, the external state institutionalizes schools 
and universities. Public education inculcates the universals into the future 
bourgeoisie of the civil society as well as the public servants who enforce the 
universals. In sum, there needs to be an external state even in a life-world 
or Umwelt dominated by the unlimited pursuit of the arbitrary will. 


2. THE ETHICALITY OF CIVIL SOCIETY 


Perhaps one can gain a better idea of Hegel’s sense of ethicality in civil so- 
ciety by turning to two elements of ethicality: first, self-conscious action, 
and second, the relation of the individual’s action to that of a stranger. 

First, with respect to self-conscious action, the individual is an autono- 
mous monad that pursues its own self-interest: “[i]n civil society, each in- 
dividual is his own end, and all else means nothing to him” (PR 182A). 
The subject is presupposed to be self-sufficient. Success is believed to be 
the consequence of the self’s action rather than from luck, nature, or the 
virtuous action of oneself or of others. 

Second, with respect to the relation of such an individual with others 
in civil society, “each has the other as its condition” (PR 184A). Each indi- 
vidual depends upon others to fulfill one’s economic self-interest. Depen- 
dence does not cohere with self-determination, though. Freedom is sup- 
posed to be self-developing although the individual eventually recognizes 
her- or himself in the stranger and the stranger in her- or himself. The 
objectivity of consciousness incorporates institutions that play a role in 
mediating and adjudicating the dependency. The institutional mediation 
is shared between two arbitrary wills. Hegel explains that “through its 
reference to others,” the particularities of one individual are shared with 
another: universals take form. Legislation, the state’s courts, and public 
authorities constrain the unlimited pursuit of property. In addition to pos- 
ited rules, there need to be institutions, such as courts, to arbitrate between 
private disputes (PR 157). In addition, Verstand is the form of reason that 
the courts use to adjudicate disputes since concepts (known today as rules, 
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principles, and doctrines) constitute the units of legality (PR 182A). The 
concepts are units, not members, of the objectivity of consciousness. Judi- 
cial institutions, on behalf of the state, become a third party (what Hegel 
calls “the Third”) with regards to disputes over property and contracts. 

Social relationships are estranged, though, from the Third because 
the Third only defines differences amongst individuals as intellectual dif- 
ferences rather than as social differences in intersubjectivity. Further, the 
Third is established and appointed by the external state so that it is tilted 
in favor of one of the parties in criminal and constitutional issues before 
the Third. 

More generally, the social estrangement from objectivity works to 
render the atomistic unit of civil society as forever unhappy. Emmanuel 
Levinas’s insight about the ego’s unlimited desire to colonize and total- 
ize social relations would seem to be appropriate regarding the Sittlichkeit 
of civil society. The observed individual of the ethos of civil society is a 
monad who uses strangers to fulfill the arbitrary will: the monad “can- 
not accomplish the full extent of his ends without reference to others; 
these others are therefore means to the end of the particular [person]” (PR 
182A). Because the individual acts as if all strangers are a means to one’s 
arbitrary values, intersubjective social recognition with strangers is impos- 
sible. I cannot recognize the stranger as different from me. The monadic 
unit struggles against strangers much as Hobbes described the state of na- 
ture and as Hegel describes the master-slave relationships as I recounted in 
Chapter 4: “the private interest of each individual comes up against that 
of everyone else” (PR 289R). The externality of the state, its courts as the 
Third, and the state’s conferral of personhood into beings by virtue of 
posited rights and duties—these elements of the objectivity of conscious- 
ness separate one monad from another. The courts are the guardian of this 
separation. 

Thus, a tension permeates civil society. On the one side, the intentional 
subject feels at home in her or his estate, corporation, family, guild, univer- 
sity, and the like. On the other side, the universal rules and institutions of the 
state are external to such intermediate social relationships. As a consequence 
of the rupture between subject and object, self and stranger, inhabitant and 
state, social relations become alienated from the formalism of the objectiv- 
ity of consciousness. Legality excludes consideration of the development of 
time-consciousness as subjective or an “ought” unrelated to binding laws. 
Legal forms define a fictitious reality.® Civil society is “lost in extremes” be- 
tween particularity on the one hand and formalism on the other (PR 184A). 
Civil society “in the first instance [marks] the loss of ethical life” (PR 181). 
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3. WHY IS CIVIL SOCIETY AN ETHOS? 


A question comes to the fore already. If the monad is so self-reliant and 
self-determinative of her or his own arbitrary will, how could Hegel pos- 
sibly consider such a civil society as exhibiting an ethos? After all, the rec- 
ognition of another human subject is as an empty legal person whom I can 
use to fulfill my arbitrary will. 

One important factor in the ethos of civil society is Hegel’s introduc- 
tion of the role of intermediate organizations. Examples of intermedi- 
ate organizations are the nuclear family, the corporation, the class, and 
charities. Religious organizations might be a further example. The monad 
works, socializes, and develops through such social groups. The individual 
becomes emotionally dependent upon other members in the association. 
The more bonded is the monad with strangers in an intermediate social 
organization, the deeper are one’s duties to other members in the organi- 
zation and, indirectly, to other strangers outside the organization to the 
extent that all share universal norms (PR 150). In contrast with the virtues 
about which Aristotle wrote, one’s virtues in a civil society are drawn from 
one’s station in the particular social organization.’ Faith and trust enter 
into one’s outlook when one reflects about the objectivity of consciousness 
as a member of such organizations.’ When bonded with an intermediate 
social organization, one does not reflect as if one authored her or his ideas 
and outlook. Rather, one’s reflections are drawn from shared assumptions 
and expectations in the intermediate social organizations. Indeed, indi- 
viduals become so bonded with each other in intermediate social organi- 
zations that they share “a relationship which is immediate and closer to 
identity than even [a relationship of ] faith or trust” (PR 147). For this very 
reason, Plato, in contrast, elaborated a theory of justice that prevented the 
rise of such intermediate organizations. 

Such intermediate social associations of civil society do not override the 
subjectivity of the individual. To the contrary. The individual chooses to join 
an association, Hegel argues. The individual has a self-interest that requires 
that she or he participate in the universals of the estate. But the longer that 
one bonds with strangers in any intermediate association, “the selfish end 
which pursues its own particular interest comprehends [fa/st] and expresses 
itself at the same time as a universal end” (PR 251). So, the civil society, 
driven by self-seeking atomistic individuals, is ameliorated by social orga- 
nizations which such an individual joins. Social bonding with intermedi- 
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ate Organizations compensates for the estrangement of the self-sufficient 
monad from the legal formalism of the objectivity of consciousness. 


4. SHAPES OF INTERMEDIATE ORGANIZATIONS 


a) The Family 


In the previous chapter I identified several different senses of the fam- 
ily in the various structures of legal consciousness. The nuclear family in 
civil society has a very different content and role than the extended tribal 
family even though the shape, characterized by an unreflective immediacy, 
remains the same." The tribal family exists without some higher state in- 
stitution whereas the family in civil society plays an intermediary role be- 
tween family member and the state. Indeed, Hegel claims that the nuclear 
family is the foremost intermediate social organization in civil society: 
“(t]he family is the first ethical root of the state; the corporation is second, 
and it is based in civil society” (PR 255). Again, “the family is the primary 
basis of the state, the estates [that is, social classes] are second” (PR 201A) 
and the family is “the inner roots of the state” (1817/18 122R). Despite its 
role with respect to the education of universals into the children, however, 
the family is an island in a sea of possessive individualism. 

How does the family play a role in the ethicality of such a civil soci- 
ety dominated by possessive individualism? The family members care for 
each other. The family member accepts whatever the family gifts to her or 
him. The family contrasts with the unlimited acquisition of property in 
civil society. Feelings bond the family members together (PR 166, 203A). 
The direct bonding of child with the family and of parent with the family 
indirectly functions as a source of bonding with the social ethos of civil 
society. Parents inculcate the universals of personhood, property, contract, 
crimes, and the justice of the marketplace into the observed individual’s 
consciousness of objectivity. The family compensates the estrangement of 
the monad from others in civil society. As a consequence of these factors, 
the family provides the environment, first, for the family member to feel 
secure against the struggle for economic worth, and second, for the in- 
dividual to think about the external objectivity. Hegel’s point is that the 
family is such an important part of the ethos of civil society that any effort 
to displace the family by the state would be artificial. Indeed, Renata Selecl 
describes how the Soviet state attempted to displace individual autonomy 
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with legal formalism. The individual survived the alienation from the for- 
malism with humor in intersubjective relations. Conversely, a literal appli- 
cation of the state’s edicts would lead to madness.!? Clearly, the family is a 
very special form of social organization. 


b) Corporations (Korporationen) 


The bonding that characterizes the family is imitated in other inter- 
mediate organizations. One such organization is the corporation (PR 252, 
255R, 288). Hegel describes the corporation as a “second family” which 
constrains the unlimited desires of the individual (PR 253R). In one lec- 
ture, Hegel states that the corporation provides the common interest 
amongst self-seeking individuals (1817/18 121R). 

Hegel’s idea of a corporation is not ours today, though." Far from it. 
Hegel has in mind the guild that was pronounced during the Hanseatic 
League of the late Middle Ages (thirteenth to seventeenth centuries) in 
northern Europe. Hegel understands a corporation as more like what we 
would today consider an industrial, trade, or professional association. Per- 
haps a contemporary professional society, such as the legal or the medical, 
comes closest to what Hegel intended by the “corporation.” The associa- 
tion admits its own members, protects them, and trains prospective mem- 
bers (PR 252). Only members of the Heimat or village, for example, were 
nationals and thereby entitled to legal protection following World War I. 
Like the Heimat of Hegel’s day, Hegel’s corporation had a duty to protect 
unemployed members (PR 253). 

The key idea here is that, as with the family, the corporation is the 
medium of bonding between individual and state: “[i]n short, it has the 
right to assume the role of a second family for its members” (PR 252). 
The corporation supplements the otherwise “limited share” of the indi- 
vidual in the functioning of the state (PR 255A). The corporation is the 
second ethical root of the organic state, the S#ttlichkeit (PR 255), which I 
shall examine in the next chapter. If a member challenges the assumptions 
and expectations of such a corporation, the member may well be expelled 
or shunned.!5 Conversely, without the bonding with social organizations, 
civil society leaves an observed individual “isolated.” Further, the poor are 
left in contingent, unjust, and “humiliating” circumstances (PR 253R). 

I shall take up one interesting element of the phenomenon of inter- 
mediate social organizations in the Conchision chapter. Without doubt, 
Hegel claimed that such organizations are generated internally from the 
will’s recognition of strangers. Further, the individual chooses which or- 
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ganizations to join. But once an organization exists socially, the external 
state confers legal status onto it: “[I]t is only through legal recognition 
that a community becomes a corporation” (PR 253R). This legal recogni- 
tion remains important in civil society: “a community can exist in civil 
society only if it is legally constituted and recognized” (PR 253R). The cor- 
poration, in brief, becomes an instrument of the objectivity of conscious- 
ness, independent of subjectivity. 


c) Economic Class (“Estate”) 


One’s economic class, again a matter of choice according to Hegel, 
also bonds members into a social whole. Hegel identifies three classes: the 
peasantry and landholding class, the bourgeois class, and the universal 
class (PR 201-07). He calls them “estates.”!° Although a unit of the eco- 
nomic system, each individual chooses a class and becomes bonded with it 
over time. Each class has its own means of work, mode of satisfaction, and 
form of education (both theoretical and practical) (PR 201). 

Hegel describes the first estate, the peasantry and landholding class, 
much as he describes, as we saw in the previous chapter, the woman in 
the family in civil society: both live close to nature (PR 204A). For the 
peasant, nature is the external thing to be exploited and known. Educa- 
tion, religion, and civil law hardly impact upon the peasant. Much like the 
person who wills property, the peasant reflects little about the relation- 
ship between the peasant and the objectivity. Passive intellectually, trust is 
important to the peasant (PR 203). As with family members, the peasant 
bonds with her or his estate as if the estate were also “a second nature.” 
Satisfaction comes with work and “the tranquility of civil law.” Unlike the 
barbarian, though, the peasant does share a certain level of development of 
self-consciousness. Further, in contrast with the lowest rank of barbarism 
(nomadism), the peasant lives in a fixed geographical location (PR 203R). 
The peasant class plays an important social role in the organic legal order 
which I shall address in the next chapter (PR 306-07). 

The bourgeois estate, protected by the formal legal framework, is the 
second estate. Tradesmen, industrialists, and businessmen, in contrast with 
the peasant, reflect about the choices they have (PR 204A). Although the 
peasant considers nature as the object of possession, the bourgeois accepts 
money as the object of self-interest. Verstand is the bourgeois method of 
learning (PR 203A, 204). Learned objects are products to be used. Prod- 
ucts, manufactured and processed, are represented by monetary signs. The 
signs become the shared universals of civil society. Even social needs, such 
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as food, housing, and clothing, are signified by their exchange value. The 
signs represent the necessities as signified objects. The signified objects are 
concepts that mediate between the individual’s self-interest and the exchange 
economy (PR 204). Bourgeois reasoning is instrumental in that it examines 
the means used to accomplish the objective posited by the arbitrary will. 

The third class is a universal class that oversees and protects the univer- 
sals of personhood, property, contract, public crimes, the invisible hand of 
the market, intermediate organizations, and state institutions. This class 
includes legislators and judges (PR 201-07). The member of the universal 
class acts from the spirit of universality rather than from the self-interest 
of a bourgeois. This is so because the universal class has been educated to 
comprehend the overall telos of the ethos (PR 205). Even law reform ad- 
dresses how to codify the regulation and protection of the arbitrary will. 
Public servants mediate and arbitrate economic disputes amongst the self- 
serving bourgeois and peasants. Public servants need to persuade parents 
that the universal class joins with personal self-interests in the long run 
(PR 239). Public education aims to inculcate the universals of civil society. 

Although the individual might have a natural affinity toward the es- 
tate, Hegel clearly writes that the individual chooses her or his own estate 
(PR 206R). Hegel wishes to depart from the determinism of Moira, na- 
ture, the polis, birth (the Indian culture), and tradition (the medieval feu- 
dal system). Even Oedipus was chosen king by luck, for example: namely, 
by his response to a riddle. Although birth and natural abilities do play a 
part in one’s choice of a class in civil society, one will, for the most part, 
choose her or his estate, according to Hegel. Indeed, subjective choices 
become the “sole animating principle of civil society” (PR 206R). 

The common feature of each estate is the member’s bonding with oth- 
ers in the estate. On the one hand, at the subjective level, the member 
of the estate, by virtue of her or his choice of the estate, feels at home in 
the estate: “the subject, . . . as a particular entity in relation to the par- 
ticularity of the objective realm, has its own particular content in its end, 
and this is the soul and determinate of the action” (PR 121). On the other 
hand, the members’ choices are rooted in their particular arbitrary wills. 
Thus, the intermediate organizations mirror the arbitrary will of the mem- 
ber: the subjectivity is incorporated into the collective assumptions and 
expectations of the estate. The shared assumptions and expectations of the 
estate paradoxically provide a context of expression which constrains the 
arbitrary will at the same moment that the external state protects the arbi- 
trary will in the inner sphere of life (PR 207). 
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d) Charitable Institutions 


The fourth intermediate social organization in civil society is a char- 
itable association (PR 245). The unlimited pursuit of property will lead 
to large-scale unemployment and economic poverty. Forced labor might 
be one “solution.” But in a market economy, this would lead to over- 
production as there will be an insufficient number of consumers to pur- 
chase products. Hegel turns to England and Scotland as examples of this 
(PR 245R). Voluntary charitable associations are a better solution than un- 
employment and poverty, Hegel says. Aside from bypassing the dynamics 
of the laissez-faire economy, a charity offers love (PR 242), something that 
the unlimited desire for property does not provide. 


$. FUNCTION OF THE EXTERNAL STATE 
IN CIVIL SOCIETY 


I have emphasized that the universals of civil society are personhood, 
property, contract, security of the person, the marketplace, the interme- 
diate organizations, and the role of courts as a third party to private dis- 
putes. The external state is another such universal.” All universals are ex- 
ternal to the self-consciousness of the individual. The state, along with 
the institutional structure, supplements the objectivity which conceals the 
arbitrary will. The four intermediate organizations mediate between the 
above-mentioned universals and the arbitrary will of the subject. The so- 
cial organizations generate from their own social impetus at the same time 
that they are conferred legal status by state institutions. Only the charities 
are not so recognized. The question we must now face is, “what are the 
functions of this external state?” 


a) Educational Institutions 


The external state creates institutions of lower and higher learning (PR 
239, 239A). Educational institutions socially function as intermediaries be- 
tween the individual and the external state (and other institutions of objec- 
tivity) (PR 187, 239). Because the arbitrary will dominates the supplemen- 
tary legal structure, there has to be a universal class (including judges, civil 
servants, teachers, and professors) to protect the institutionalized and im- 
plicit structure of consciousness (PR 205, 187, 187R). Instead of corrupting 
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the immediacy of the family, as Rousseau complained (PR 187R), education 
inculcates the universals into the child so that the child will become a good 
citizen. Unless education succeeds in doing so, civil society will dissolve 
into the never-ending struggle of arbitrary wills. 

It makes sense that, given the freedom of choice of the arbitrary will in 
civil society, the purpose of education is to tool the child with the “taste- 
less” bourgeois culture of the skilled knower (PR 187A). Verstand will help 
(PR 187R). Even the potential members of the universal class will learn 
how the market operates and how the individual and the state should ac- 
quire wealth in the marketplace. Rather than being considered the enemy 
of the monadic individual, the state will protect, guide, and enforce the 
market framework. Hegel describes the child/student of civil society much 
as he had described the barbarian: both are lazy, self-absorbed in a “dull 
and solitary brooding,” preoccupied with learning skills in the consumer 
society, and living a vulgar life style (PR 197A). Only the potential mem- 
ber of the universal class is taught “true originality” (PR 187A), but this 
originality, again, is skills-oriented rather than Bildung (PR 182A, 187R). 


b) Taxation and Welfare 


The second function of the external state in civil society is to tax capi- 
tal, to watch over the wealthy in order to prevent them from living in ex- 
travagance (PR 240, 240A), and to feed the economically depraved (PR 
240A). The market economy will inevitably produce widespread differ- 
ences in wealth and poverty (PR 243, 244). Capital begets capital. Hegel 
lectured along the same lines in 1824/25 that “[t]he greater is one’s capital, 
the greater are the undertakings one can support with it, and the lesser are 
the profits required to satisfy the possessor; all of this increases the capi- 
tal yet more” (1824/25 W181). And again, he said, because many will work 
for minimal wages in civil society, the “lesser capitalists fall into poverty” 
(1824/25 W181). The rabble is created “by the disposition associated with 
poverty, by inward rebellion against the rich, against society, the govern- 
ment etc.” (PR 244A). The objectivity of consciousness may become polit- 
ically unstable because the masses, as autonomous beings who determine 
objectivity, may become conscious that they do not deserve their depravity 
and that the wealthy do not deserve their excessive wealth. This requires 
the minimum economic standard of the “the livelihood and welfare of in- 
dividuals” (PR 230R). Further, luck combines with extreme poverty to re- 
inforce the widespread lack of self-respect that accompanies the economic 
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sinking of large masses of peoples (PR 224). Luck is arbitrary and, as such, 
anathema to the rational choices that one makes in the marketplace. Na- 
ture determines physical disabilities, for example, and this weakens one’s 
ability to acquire wealth (PR 241). 


c) International Legal Transactions 


The domestic overproduction of consumer goods in civil society im- 
pacts internationally. In particular, the overproduction will lead to the 
need of civil society to colonize or to expand its markets to colonies (PR 
246).!? The monad will need strangers in other states. Trading links will 
be formed with colonies and other states: they are “the greatest educa- 
tional asset [Bildungsmittel] and the source from which commerce derives 
its world-historical significance” (PR 247). Colonial expansion, like war, is 
inevitable for a civil society (PR 248, 248A). For colonialism depends upon 
international legal transactions for the marketing and supply of goods. 


d) Public Authorities 


The final function of the external state is to prevent widespread dispar- 
ities of wealth and to ensure a minimal social security. To these ends, the 
external state creates public authorities.” The public authorities, for exam- 
ple, institutionalize the economic framework for subjective freedom (PR 
232). They administer a minimum standard of welfare for the civil society 
(1817/18 p. 207, fn 45). In addition, they administer public utilities (such as 
street lighting), bridge building, the fixing of prices for necessities, and 
the provision of public health (PR 235, 236A). The public authorities also 
need to prevent fraud. Not unlike his view of crime, Hegel suggests that 
the extreme pursuit of self-interest may cause public harm to the legitimacy 
of objective freedom itself (PR 233). The role of public authorities thereby 
reinforces the legitimacy of the universals. The guarantee of a minimum 
welfare is one such universal (PR 231). 

Contrary to the conservative-liberal ideology in North America today, 
the civil society’s external state is not considered the enemy of the bour- 
geois after all. As Hegel puts it, the presupposed Sittlichkeit of civil society 
opposes the idea “that the police [public authorities] should have oversight 
over everything” (PR 236A). Instead, the external state ensures that the 
legal framework to pursue private property remains open to all. Minimum 
welfare ensures the stability and legitimacy of the pursuit of arbitrary will. 
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As a third party to private disputes, courts arbitrate and adjudicate the 
private disputes. Even universities are needed to train lawyers, engineers, 
doctors, teachers, and future public servants in the skills and instrumen- 
tal rationality needed in the marketplace. Max Horkheimer and Theodor 
Adorno later pick up Hegel’s focus upon the role of instrumental rational- 
ity in civil society.*! The more complex and penetrating the culture of pri- 
vate enterprise, the greater the need for public authorities to constrain the 
arbitrary will of individuals. State agencies thereby ameliorate the number 
and intensity of economic conflicts as well as the risk of alienation by those 
who, through bad luck or disparity of capital, become conscious of eco- 
nomic injustice (PR 236R). To suggest that the role of public authorities in 
a civil society is to institutionalize a police state is absurd. 


e) The Third 


The courts also provide an important role in civil society.?? The court, 
as an agent of the state, is external to subjective freedom. The judges need 
not examine the historical reasons why some legal rule arose (PR 119R). 
Nor need the judges relate the content of a rule to patriarchal hierarchy, 
coercion, or free choice. Nor does it matter that legal formalism, particu- 
larly as judicial reasoning, disguises violence. Verstand is the modus ope- 
randi of legal reasoning in civil society. In the spirit of Verstand, the court 
clarifies the boundary of the rules posited by the institutional objectivity, 
identifies the criteria that transcend the rules, analogizing from one rule 
to a revised rule, and then applies the criteria to concepts about the facts in 
phenomena. Since intellectualization determines the differences between 
one rule and another, the rule is self-standing in the sense of lacking any 
referent other than another rule. More than any other public authority 
in civil society, a judge does not exercise choice (PR 219R): “[t]his cogni- 
tion and actualisation of right in the particular case, without the subjective 
feeling [Empfindung] of particular interest, is the responsibility of a public 
authority [Macht], namely the court of law” (PR 219). As Kant cautioned, 
according to Hegel, the judge must not inquire as to why posited rules are 
binding (PR 220, 222). The court is a guardian of the institutional objec- 
tivity of consciousness (PR 221). As such, the court adjudicates between 
private interests and thereby reinforces the framework whereby individuals 
pursue their own self-interest. Litigation helps to make the observed indi- 
vidual aware of the universals of such a framework (PR 96R, 218R, 218A, 
218R). The objectivity of the institutional structure is accepted as a “given” 
(PR 218R). 
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6. THE LEGITIMACY OF THE LEGAL ORDER 
IN CIVIL SOCIETY 


The rupture between objectivity and subjectivity remains in civil society 
even though the civil society is a Sittlichkeit. The rupture separates the ob- 
jectivity of universals such as property, contract, the marketplace, and ex- 
ternal state from the subjectivity of the arbitrary will. This gulf requires 
that the philosopher addresses what renders a legitimacy to judicial reason- 
ing in civil society (PR 216R). 

First, the objectivity of civil society, in order to be legitimate, requires 
a closure to disputes between arbitrary wills. In a distinction which Raz 
develops,” Hegel explains that once a judicial decision is made, the official 
is excluded from deliberating about the content of the decision. The deci- 
sion even excludes the incorporation of the judge’s personal arbitrary will 
(PR 224R). A decision, to be a decision, ends the debate about the merits 
of its content. The judicial decision is legitimate by virtue of its institu- 
tional source in the state bureaucracy. 

As a second factor of the legitimacy of the objectivity of civil society, it 
is important that rules be codified (PR 209, 211A). The codification must 
Not just reenact a customary norm. That would reduce the flux of legality 
into indeterminacy, incompleteness, and an absence of systematicity. If the 
codification proceeds in an orderly and specific manner that is accessible 
to all inhabitants, an important attribute of justice is satisfied (PR 215R). 
“[L]ong and arduous work” is required to render “simple and adequate 
expression” of a rule (PR 217R). In order to intellectually distinguish one 
rule from another, the monad needs to know what are the two rules. Cod- 
ification aids in this endeavor: 


the spirit . . . knows and wills itself as having passed through the form of educa- 
tion. The state therefore knows what it wills, and knows it in its universality as 
something thought. Consequently, it acts and functions in accordance with 
known ends and recognized principles, and with laws which are laws not only 
in themselves but also for the consciousness; and it likewise acts in determinate 
knowledge [Kenntnis] of existing circumstances and relations in so far as its 
actions have relevance to these. (PR 270) 


Such was Napoleon’s contribution to the European peoples, Hegel believes.” 

There are several other points that Hegel makes about the need for a leg- 
islature or court to codify customs in civil society. First, customary norms 
reflect the “drives, customs [Sitten], and feelings” of uncivilized peoples 
(PR 211A). In contrast with the customs of the stateless condition, a code is 
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authored by an institution such that deliberation and reflection about the 
content of the rules precede their enactment (PR 218A, 218R). Second, a cus- 
tom is “obscure” and, as a consequence, only judges and lawyers, not the 
people, are privileged to know its content (PR 211R). Third, a custom is “sub- 
jective and contingent” in that it manifests the arbitrary wills of a people. A 
custom thereby undermines the need for a fixity and certainty in commercial 
contracts. Fourth, because of the indeterminacy and incompleteness of a cus- 
tom, confusion results from customs as the English common law exhibited 
according to Hegel. What is a customary rule? The Emperor Justinian re- 
solved this question by institutionalizing a college of jurists to posit customs 
as a code known as the “law of citations.” He also burned all previous law 
books so that lawyers would have no dispute as to what were the customs. 

A third factor making for the legitimacy of the objectivity of civil soci- 
ety is that legal reasoning depends on the capacity of inhabitants to access 
the institutions and rules of the state (PR 221A, 224). Legal knowledge is 
needed before one can prove one’s legal claim (PR 222A). When the legal 
process is publicized, the citizenry will be “thereby convinced that justice 
[Recht] is actually being done” and the citizenry will more likely accept the 
decision (PR 224A). 

A fourth factor of objectivity’s legitimacy is that a lengthy and formal 
legal process undermines legitimacy (PR 216). The latter diverts attention 
from the harm caused. In order to overcome such a problem, there may be 
a need for a “simple court,” such as a court of arbitration or a preliminary 
hearing, or for that matter, a court of equity. A court of equity reaches a 
decision on an individual case “without adhering to the formalities of the 
legal process and in particular to the objective evidence as the law may 
interest it” (PR 223R). 

Finally, legitimacy in civil society requires that the public participate in 
the judicial process. The subject’s mere presence at a trial “counts for little” 
(PR 228R). The subject needs to be present “in spirit and with their own 
knowledge.” With participation in the judicial process, trust is inculcated 
in the objective institutions (1817/18 116.153). This is Hegel’s ultimate justi- 
fication for a jury trial (PR 228R). If judicial decisions are made without 
a jury, judges express a “foreign language” (PR 228R). Social alienation 
is the consequence: “[i]n this situation, members of civil society, who de- 
pend on their livelihood on their activity, their own knowledge [Wissen] and 
volition, remain alienated not only from their own personal interests but 
also from the substantial and rational basis of these, namely right, and they 
are reduced to a condition of tutelage, or even a kind of serfdom, in relation 
to the class [Stand] in question” (PR 228R). 
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The risk that the judiciary will become increasingly bureaucratized is 
real: “a distinct profession to which individuals must devote themselves 
completely” evolves with the consequence that knowledge of such laws 
“becomes all the more alien to the mass of the people” (1817/18 116R153).?5 
When combined with the complex and foreign vocabulary and grammar 
of a code, the code will likely appear as “a closed, incomprehensible book 
for the great mass of the people” (1817/18 116.153). 

In sum, Hegel identifies five criteria for the legitimacy of the legal pro- 
cess in civil society: a final judicial decision must bring closure to delibera- 
tion; the laws must be inscribed; rules, procedures, and reasoning must be 
accessible to the public; legal institutions need to be constructed to avoid 
the time-consuming complexities of courts; and the public needs to par- 
ticipate. The five criteria were missing from the “primitive institutions” of 
the tribe (PR 216R), the Roman legal process (PR 180R), and feudal legal 
systems (PR 216R). The five factors share this one principle: “right must be 
known in thought, it must be a system in itself, and only as such can it have 
any validity among civilized [gebildeten] nations” (PR 211A). The condi- 
tions work to encourage a bonding between the individual and the legal 
order. If fulfilled, the individual will think about the content of the legal 
rules. Such a self-consciousness is “the worthiest and most sacred possession 
of man” (PR 215A). Love, trust, and emotion will manifest the individual’s 
relation with the legal process. The citizen will now recognize public harm 
to the legitimacy of the universals of the civil society (PR 218R). 


7. THE REIFICATION OF LEGAL REASONING 


In Chapter 3, I differentiated between two forms of legal reasoning: Ver- 
stand and Vernunft. Verstand takes a concept as the self-standing unit of 
legal knowledge. The knowers differentiate one concept from another. Be- 
cause such knowledge is content independent, the concepts are “empty” 
and “dead” (PR 217R, 54, 103, 159).26 Emotion, love, and trust are unim- 
portant. The analysis of concepts lifts legality above the conscience, in- 
tentionality, arbitrary values, and feelings of subjectivity (PR 213A). This 
formal knowledge is critical to the rise and development of civil society. 


a) The Concept as the Unit of Legal Reasoning 


For one thing, because the unit of legal knowledge is separate from 
social phenomena, it is self-standing in that it does not need any referent 
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other than another concept as I explained in Chapter 3. Legality thereby 
lacks a contingent social content (PR 207R). The sign, which represents a 
concept, is presumed to be transparent.” Today, the concept is often called 
a rule, sometimes a principle or a policy or a right. 


b) The Enclosure of Particulars Inside the Concepts 


Hegel explains, in addition, that concepts figure at two stages of legal 
reasoning in civil society. First, the official identifies the subjectivity of 
the parties in terms of “the details, circumstances, and objects of sensuous 
intuition and subjective certainty” (PR 227). Hegel naively believes that, 
ultimately, the oath guarantees the truthfulness of the litigant’s intent (PR 
227), although a jury trial is also said to preserve a respect for the inten- 
tionality of the parties (PR 227A). Second, legal reasoning categorizes the 
intent under and inside the boundaries of the self-standing concepts (PR 
214, 225, 225R). The consequence is that “the facts of the case” are catego- 
rized in the “endlessly increasing diversity and complexity” of concepts 
(PR 213, 216A). Even the subjective feelings of “emotion, love and trust” 
are categorized insofar as such subjective phenomena “contain the aspect 
of abstract right” (PR 213). Concepts are applied to posited facts. Even facts 
are categorized in terms of which concept is relevant to the category of so- 
cial facts (PR 211A). Such facts are brought under the concept and within 
its boundary. When the lawyer or judge speaks about social “needs,” the 
needs are represented. The concept is the stuff of such representations. 
“Equal benefit of the law” or “substantive due process” exemplifies such 
representations. 

As a consequence of the first and second stages of legal reasoning, the 
judicial decision subsumes subjective freedom under and inside the bound- 
aries of legal categories (PR 228). The categories, being universals, “extend 
over the entire field of particularity” (PR 229A). What is categorized are 
“material of finitude and individuality [Einzelheit] whose extent is infinite” 
(PR 216R). Because of the remainder of actual social phenomena excluded 
from legal concepts, the completeness of a code is impossible to attain (PR 
214A). An “empty ratiocination” proceeds. The more rigorous the analy- 
sis, the closer the jurist believes she or he is accessing legal truth. And yet, 
“{t]he greatest enemy of the good is the better.”?* The social phenomena 
are a remainder, a leftover that escapes legal analysis. Legal analysis repre- 
sents the social world as if all that existed were representational thoughts 
[Vorstellungen] (PR 194). 
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c) Forgetting the Social Particulars in Legal Reasoning 


This leads to the problem that legal reasoning in civil society reinforces 
legal formalism rather than the social relationships between individuals. 
Formalism leads to more and more micro concepts, the rise of a profes- 
sional legal bureaucracy, and “an extensive apparatus of learned books and 
collections of verdicts based on divergent judgements, opinions, practices, 
etc., all expressed in a foreign language so that knowledge of the laws cur- 
rently in force is accessible only to those who have made them an object of 
scholarly study” (PR 215R). Despite the excising of social phenomena from 
reasoning, the legal official “often regards this [knowledge] as its monop- 
oly and no concern of those who are not among its members” (PR 215A). 

Once we realize that the mediating concepts are imprisoned in the ob- 
jectivity of consciousness in civil society, the legal analysis may become 
an instrument for domination and profit: “knowledge [Kenntnis] of right 
[hides] behind scholarship and a foreign language, and knowledge of the 
legal process [hides] behind complicated formalities” (PR297R). The of- 
ficial rigorously decomposes concepts as if she or he is accessing a practical 
world, yet such an enterprise takes the official into an ever more abstract 
world of the knowledge of concepts. Even one’s arbitrary will is recog- 
nized as a concept (PR 192). What one associates with social need becomes 
an optical illusion. The more rigorous the method of the analysis of con- 
cepts, the more “absolutely astonished” will legal officials become when 
they are conscious that legal objectivity is really contingently structured. 
Any effort to relate the analysis of concepts to social phenomena is “beside 
the point” (PR 212R). Indeed, a machinelike character accompanies the 
technique of the analysis of concepts: the ratiocination, nested in abstrac- 
tions that are taken as “real,” “makes work increasingly mechanical, so that 
the human being is eventually able to step aside and let a machine take his 
place” (PR 198). Hegel explains in a Jena lecture that as machines replace 
nature through work, the work leaves the human being “machine-like, 
dull, spiritless.”?° This occurs at the cost of life in nature: 


the more he takes from nature, the more he subjugates it, the baser he be- 
comes. By processing nature through a multitude of machines, he does not 
abolish the necessity of his own labor; he only pushes it further on, removes 
it from nature and ceases to relate to it in a living way . . . that work which is 
left to him becomes itself machine-like. The amount of labour decreases only 
for the whole, not for the individual; on the contrary, it is being increased, 
since the more mechanized labour increases, the less value it possesses, and the 
more the individual must toil.2° 
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The work of legal reasoning replaces the natural biological being with the 
machinelike legal reasoning in a reified objectivity of consciousness. 

The alienation of human experience from legal reasoning in the Sit- 
tlichkett of civil society is reinforced by several factors that we have already 
considered in Chapters 3 and 5. First, legality is made determinate by the 
act of conferring formal legal status onto a human subject, not by the so- 
cial relations presupposed in the content of the posited form (PR 219). Sec- 
ond, when one person recognizes another, a legal form institutionalizes 
such recognition. Third, the rights of civil society are reified abstractions 
themselves. Fourth, a person, not the intentional subject, owns the rights. 
Hegel does leave the structure of abstract right by turning to subjectivity. 
However, subjectivity is increasingly structured in an increasingly reified 
legal order as we proceed through Hegel’s description of civil society. Pub- 
lic harm is understood, for example, in terms of the indeterminate con- 
cepts of personhood, property, contract, and individual rights, rather than 
in terms of intentionality (PR 220). Fifth, as noted above, a court par- 
ticularizes concepts in concrete cases (PR 226). But a concept is “applied” 
to posited facts “without the subjective feeling [Empfindung] of particular 
interest” (PR 219). An untranslatable rupture remains between legal rea- 
soning on the one hand and the social relations of reciprocal recognition 
on the other. “When right is posited and known [gewufst], all the contin- 
gencies of feeling [Empfindung] and opinion and the forms of revenge, 
compassion, and selfishness fall away” (PR 211A). The units (self-standing 
concepts) of legality are intellectually differentiated. Such intellectualiza- 
tion is believed to represent such subjectivity (PR 194R). Legal reasoning 
is stuck in a theoretical world. 

To be sure, the existence of a court marks a substantial advance in the 
collective self-consciousness beyond the immediacy that had characterized 
the ethos of the undeveloped family or tribe (PR 229, 186). The ratiocina- 
tion of Verstand remains a necessary step in the climb to a higher level 
of self-consciousness that can reconcile the objectivity with subjectivity. 
Verstand, though, is just one step in the development of self-consciousness. 
The problem is that the court and its formal method of ratiocination, like 
the state, are external to the social bonding needed to legitimize any judi- 
cial decision in a particular case.3! As Hegel might put it, the court annuls 
the harm committed against a rule by canceling the particular contingent 
social phenomena that harm the rule. The court’s annulment guarantees 
“the undisturbed security of persons and property” (PR 230). But it does so 
at the cost of forgetting social relationships. The individual (or the judge) 
can hardly be self-conscious of the interrecognition through social phe- 


The Laws of Civil Society 


nomena if the latter are excluded ab initio from legality. Even the judge’s self- 
interest is excluded from legal ratiocination (PR 220). Legal philosophy 
must return to the relation of legality to subjectivity, but this begs a radi- 
cally different structure of consciousness (PR 230). After all, legal reason- 
ing, by virtue of its separation from social phenomena, reinforces, guides, 
and provides the framework necessary to protect the arbitrary will of the 
monadic individuals in civil society. 


d) The Loss of Ethicality 


Instrumental legal reasoning in civil society encourages state officials, 
such as judges and lawyers, to forget the importance of ethicality. The un- 
limited desire for things in the external objectivity of nature dissolves into 
an unremitting desire for rules (that is, for concepts). The desired things 
may seem concrete—the case name, the section of a statute, the doctrine. 
But what are desired are intellectually (not socially) produced concepts 
whose boundaries enclose context-specific experiences. The consequence 
is that legal reasoning reinforces the rupture between one observed indi- 
vidual and a stranger despite the economic and psychological dependence 
of the one subject upon the other. In civil society, “each individual is his 
own end, and all else means nothing for him” (PR 182A). And yet, one 
cannot fulfill one’s own ends “without reference to others; these others 
are therefore means to the end of the particular [person].” Civil society 
becomes a forum of mediation amongst self-defining possessive individu- 
alists. Individuals become dependent upon the representing mediations. 
This dependence of the self-seeking individual upon the mediations con- 
stitutes a further shared universality of civil society. 

Instead of closing the rupture between individuals and thereby institu- 
tionalizing ethicality, then, legal reasoning produces more abstract things 
that need to be consumed. Even signs (such as case names in today’s legal 
education) become external things to be consumed. The “social needs” 
magnify in number and scope the more rigorously does the student or 
scholar intellectually decompose the concepts in the objectivity of con- 
sciousness (PR 195). There are no limits to needs in civil society, for needs 
are represented by concepts as accessed by Vertstand. 

Hegel exemplifies his point by referring to the English use of the ad- 
jective comfortable to describe the inventions which, with such an elastic 
sense of need, lead to “infinite” and “endless” desires (PR 191, 191A). The 
individual’s unlimited desires to possess external objects amount to a 
“boundless extravagance” and “false [schlechte] infinity” (PR 185A). Legal 
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analysis of concepts “invents” concepts about social needs over and above 
the social relationships and the natural needs of clothing, shelter, and food 
(PR 109A). Legal formalism helps to induce such a false infinity of the 
consumption of knowledge. 

In addition to the collapse of the family and the emergence of posses- 
sive individualism, the ethos of civil society loses the old-fashioned Kan- 
tian sense of morality in the day-to-day pursuit of material wealth and so- 
cial status: “civil society affords a spectacle of extravagance and misery, as 
well as of the physical and ethical corruption common to both” (PR 185). 
And this leads to extreme poverty and depravity (PR 195A). Because social 
needs may well be forgotten as lawyers, students, and judges rigorously 
analyze concepts that represent the needs, the indeterminate multiplica- 
tion of theoretical reasoning produces infinitely multiple external things 
to be consumed (PR 195A). Arbitrary wills, not rational choices, culminate 
as “the Law.” 

The consequence of all this juridification of social life is that if a self- 
conscious subject, despite her or his potential for personhood, is not con- 
ferred legal status by a legal institution or other public authority, she or he 
remains excluded from the institutional objectivity in civil society. This 
abstraction of social actuality creates the dependence of one individual 
upon another (PR 198). How so? Each atomistic unit, as a concept, needs 
the stranger to fulfill her or his infinitely demanding arbitrary will. But 
the stranger can only be imagined as a concept. Further, the stranger’s de- 
sires are fulfilled when I categorize the stranger’s acts under my concepts. 
By producing a category, I produce the means whereby I can satisfy the 
stranger (PR 192A)—or so I believe. Each observed individual plays into 
the hands of the other. A relation of abstract rights overtakes the human 
being who is paraded as a solipsistic unit. The invisible hand of legal rea- 
soning links the one individual with the stranger through an act of intel- 
lectualization (PR 199). Professional law teachers and law students thereby 
play a critical role in the reification of legal reasoning. Peter Gabel espe- 
cially exposed such a role some time ago.?? 

A still further consequence is the desperate separation of the individual 
from the objectivity of consciousness. There cannot be a unified bonding 
for an ethos as long as such a separation remains (PR 181A). Although 
there is a universality (represented by personhood, property, contract, 
crime, and the invisible hand of the market) that characterizes civil so- 
ciety, the individual becomes an abstract unit defined by legal status as 
posited by the state. The person, alone recognized as having legal status, 
is empty of content, isolated from others, and abstract. Indeed, the state 
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itself is abstracted from the intentional subjects.#? Needs are fulfilled by an 
“external organization” (PR 157). The individual becomes isolated, alone, 
and alienated from the objectivity of consciousness all the while that the 
latter posits abstract rights to protect the arbitrary will. Intermediate social 
associations help to alleviate such alienation. But the subject cannot feel 
at home with the objectivity in civil society, as constituted from posited 
concepts and formal institutional procedures that are reified from experi- 
ences. The legal formalism of civil society becomes preoccupied with the 
skills and technique of intellectual distinctions rather than with Vernunft. 
A “boundless extravagance” of the arbitrary wills of individuals has its 
heyday (PR 192A) without reconciling such arbitrary wills with the objec- 
tivity of consciousness. To escape from such a constraint upon freedom, 
Hegel urges that jurists turn to the religious practices, cultural assump- 
tions, and social practices that contemporary Anglo American legal phi- 
losophers exclude from legality as “anthropological morality.” This would 
address the possibility of an organic legal order, something which I shall 
explicate in the next chapter. 


CONCLUSION 


The state-centric Sittlichkeit of civil society has now displaced the stateless 
family. Despite the duty of the external state to provide a minimal eco- 
nomic welfare, taxation of capital, and public education—and despite the 
institutionalization of the individual’s inner freedom of choice to posit her 
or his arbitrary will—the subject remains alienated from the institutional 
objectivity. The legal order is posited “out there” beyond the control of the 
observed individual. The most important element of Recht—ethicality—is 
denied, indeed forgotten. Hegel lectures in the year before he begins to 
write Philosophy of Right that the legal order of civil society is “a corpse, 
which in itself is dead, yet contains the life of worms” (1817/18 168R262). 
The legal formalism of civil society hides the “monstrous” arbitrary will 
that, though hidden, may deify itself as the god-emperor. 

The formal categories, the enclosure of particularities under the catego- 
ries, the peremptory exclusion of subjectivity from the forms of a judicial 
decision, and the function of the institutional structure as protector and 
guarantor of the freedom of choice posited by the arbitrary wills: these and 
other factors that I have highlighted lead Hegel to liken the objectivity of 
consciousness in the Szttlichkeit of civil society as a corpse plagued by the ex- 
ternal life of worms. The ambition of observing how objectivity reconciles 
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with subjective freedom remains problematic after this long journey from 
barbaric peoples to the modern, state-centric civil society. The observed in- 
dividual still fails to feel “at home” with objectivity, although the reader 
might well do so. Conversely, the objectivity of the legal order needs to 
mirror the particularities of the individual (PR 141A). In the next two chap- 
ters, I shall identify what is necessary, at least in Hegel’s view, to reconcile 
objectivity with subjectivity. 

The pressing question is whether the latter two shapes of legal conscious- 
ness yet to be examined also exclude from legality the social actuality that 
Hegel has claimed as immanent in the development of self-consciousness. 
For example, does Hegel offer us a structure of legal consciousness where 
inhabitants can flourish through Bildung? After all, Hegel sets out early in 
his treatise (PR Preface, 3, 8) the need to relate Bildung with objectivity. 
Does Hegel finally access an institutional framework—an organic struc- 
ture of consciousness—that ends the pursuit of self-consciousness, as most 
commentators of Hegel’s legal philosophy believe (PR 265A, 260A, 287, 
288)? I shall raise the possibility in Chapter 10 that such a state is situated 
in structures of international legal consciousness which, in turn, unfold as 
different shapes with different roles for the state. 


CHAPTER NINE 


Constitutional Shapes and the 
Organic Constitution 


Generally, political commentators have read Hegel’s works as elaborating 
two senses of a constitution. The one considers the constitution as external 
to the individual’s consciousness. The second sense of a constitution lo- 
cates the institutional objectivity of consciousness as implied in the social 
ethos. This dichotomy oversimplifies Hegel’s understanding of constitu- 
tional law, however. For when Hegel addresses the nature of a constitution 
in Philosophy of Right, he identifies three very different forms of an external 
constitution (the original intent of the founding fathers, a constitution as 
a priori rights, and a constitution as a contract) as well as two different 
forms of an immanent constitution (historicist and organic). I shall exam- 
ine each of these forms of a constitution. 

Hegel’s organic theory of constitutional law deserves special attention 
(PR 269). First, Hegel associates an organic constitution with a centralized 
organization. The organization appears as a rational, interconnected one- 
ness. Second, Hegel subordinates the external state of civil society to the rule 
of law even when the state attempts to declare an exception. Third, the state 
has duties to protect the individual. These duties emanate from the social 
ethos. Drawing from Chapter 4, in particular, the state has duties to protect 
the individual’s inner freedom to become self-conscious and to participate in 
governmentality. Further, the state owes duties to Menshen and not just to 
legally defined persons. Further, although the external constitution opposes 
the state to the individual’s dignity, the organic constitution emulates the 
individuals dignity (PR 152). We shall come to appreciate that the duties of 
the state to the individual in an organic constitution require that legal rea- 
soning be immersed in Vernunft rather than in Verstand. The latter method 
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of legal reasoning, one may recall from Chapter 3, intellectually differenti- 
ates one concept from another. Vernunft relates such concepts to social- 
cultural practice. A public education that inculcates Bildung is important 
to the latter form of knowledge. Although the reflective ethical life may 
begin with subjective ends, interests, and considerations, along with his- 
torical and cultural presuppositions (PR 147R), the organic constitution 
will displace these with reciprocal recognition between individual subject 
and a stranger through shared concepts of the ethos. 


I. THE EXTERNALITY OF A CONSTITUTION 


Hegel faced two alternative views of a constitution in his day.' In the 
first, represented by the French and American revolutions, legitimacy is 
grounded in the original intent of the founding fathers of a basic text. Le- 
gal time begins with the posit of a basic text by the founding fathers. This 
time can be located on a calendar with days, months, and years. Time ex- 
perienced before the birthdate of a constitution is excluded as prehistori- 
cal. In the second view of a constitution, instead of “hang[ing] in the air” 
(PR 265A), the constitution is embodied from unwritten customs whose 
origins cannot be known. There is no distinct and assignable founding 
father of a custom. Both forms of constitutional law exemplify the prob- 
lematics of legal formalism which I addressed in Chapter 5. 


a) The Original Intent Theory 


Hegel raises two fundamental problems with the idea that a constitu- 
tion is founded in the original intent of the founding fathers of a state (PR 
273R, 274, PM 540). 

First, this approach fails to address why the original framers possessed 
legitimacy to author the founding text in the first place. The silence with 
respect to such a question fails to consider why a legal norm posited pursu- 
ant the founding text is legitimate. Without such an inquiry, any relation 
of constitutional law with the self-conscious freedom of the individual 
would be fanciful. Hegel puts his concern this way in Philosophy of Mind: 


[t]he question—To whom (to what authority and how organized) belongs the 
power to make a constitution? is the same as the question, Who has to make 
the spirit of a nation? Separate our idea of a constitution from that of the col- 
lective spirit, as if the latter exists or has existed without a constitution, and 
your fancy only proves how superficially you have apprehended the nexus be- 
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tween the spirit in its self-consciousness and in its actuality. What is thus called 
“making” a “constitution,” is—just because of this inseparability—a thing that 
has never happened in history, just as little as the making of a code of laws. A 
constitution only develops from the national spirit identically with that spirit’s 
own development, and runs through at the same time with it the grades of 
formation and the alterations required by its concept. It is the indwelling spirit 
and the history of the nation (and, be it added, the history is only that spirit’s 
history) by which constitutions have been and are made. (PM 540) 


Whatever the rhetoric of the founding fathers or even of contemporary 
jurists about the wisdom of the fathers, the basic text does not necessarily 
represent the immanent development of a constitution. Although this may 
sound much like historical jurisprudence and open Hegel to the criticisms 
usually leveled at Volksgeist thinking, this is not so for reasons that I shall 
identify soon enough. 

If the founding fathers do not posit a constitution, who does? Hegel 
responds in a lecture with “[n]o one, it makes itself. There is nothing easier 
than to formulate the general principles of a constitution, for in our day 
these concepts have become conventional abstractions” (1817/18 134R.190). 
Because of its isolation from the phenomenological movement of time shared 
before and after the posit of the founding text, the original intent may well 
become a figment of the wishful thinking of the contemporary jurist. 

Second, the original intent theory lacks logic. For one thing, the original 
intent theory assumes that the territory within its jurisdiction lacks a consti- 
tution before the posit of the basic text. But we just cannot replace an earlier 
constitution with a later one by the mere expression of intent in writing. If 
no constitution previously existed, then no state previously existed. If the 
latter, the founding fathers would reflect the aggregate of the arbitrary wills 
of individuals (PR 273R). But the will manifests consciousness. Constitu- 
tional universals are not the mere aggregate of arbitrary wills. For Hegel, 
even a contract, such as Rousseau’s, aggregates individual wills as parties to 
the contract. If a constitution does preexist the basic text of the founding 
fathers, then the founding fathers merely amend the constitution. 

There is a third possibility. Hegel explains that the original intent man- 
ifests the violent founding of the legal order. However, whatever the con- 
stitutional rhetoric in domestic or foreign policies of some states today, no 
founding fathers, however brilliant, stand as godlike authors outside their 
culture. No basic text, posited by such founding fathers, can change the 
inward structure of an individual’s consciousness overnight. 

The basic problem of the original intent theory is that it reifies consti- 
tutionality from the social-cultural ethos of a particular society. For this 
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reason, “it is at any rate utterly essential that the constitution should zot 
be regarded as something made, even if it does have an origin in time” (PR 
273R). In this respect Hegel sounds much like Chief Justice Edward Coke 
in the early seventeenth century.” Hegel notes, for example, that the Span- 
iards rejected an effort by Napoleon, despite its systematic and rational 
character, to posit “the constitution” as if it were alien to their heritage. The 
risk is that a written text posited as “the Constitution” fails to address the 
collective assumptions and expectations of inhabitants. New constitutional 
forms continually displace old ones as the cultural norms change. A consti- 
tution is “the work of centuries, the Idea and consciousness of the rational 
(in so far as consciousness has developed in a nation” (PR 274A). Without 
situating a text in its social-historical context, Hegel continues, “it will have 
no meaning or value, even if it is present in an external sense.” Scholars of 
comparative law should heed Hegel’s caution in one 1819/20 lecture that 
“[n]othing is more foolish” than to compare and evaluate different peoples 
by comparing the words in texts (1819/20 W214). The reason why social- 
cultural history is important is that subjectivity embodies (gives experien- 
tial body to) such history. If constitutionality were isolated from subjectiv- 
ity, the laws would lack legitimacy. Constitutionality evolves immanently 
from within the quest for collective self-consciousness in objective spirit. 


b) The Constitution as a priori Rights 


This takes us to the idea that a constitution might be constituted from 
a priori rights (PR 273R, 274). Ronald Dworkin, in his earlier writings, 
emphasizes that constitutional rights trump the collective welfare.? If 
rights do not so trump the aggregate of private interests, constitutional 
law would differ little from an amalgam of ordinary statutes. Hegel cri- 
tiques what becomes the gist of Dworkin’s claim. The rights thesis ignores, 
Hegel explicates, the relation of constitutionality with a social-historical 
actuality. With the rights thesis, actuality becomes an utterly theoretical 
reality divorced from finite beings with particular desires and needs (PR 
49). Indeed, as Ronald Dworkin has expressed in a representative essay 
about liberalism, “political decisions must be, as far as possible, indepen- 
dent of any particular conception of the good life, or of what gives value 
to life.”* If a legal order elevates rights to the point of failing to account for 
the social content of the rights, the constitutional law lies external to the 
control of subjectivity. Even the right to equality becomes “vacuous and 
superficial.” All that the lawyer can say is that persons ought to have equal 
property, property itself being an abstraction (PR 49A). 
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Social need, as I explained in the previous chapter, is thereby recoded 
as a concept. For a right, like a rule, is a concept. Since property is a form 
or concept conferred onto a seized thing, as I explained in Chapter 4, legal 
equality “excludes everything to do with possessions [of external things]” 
(PR 49R). Justice becomes “indifferent to particularity” (PR 49A) and 
empty of historical contingency (PR 36). Further, equality is only guaran- 
teed to indeterminate persons (PR 49R) who lack concreteness in context- 
specific circumstances (PR 35). The moral imperative of the rights thesis 
is “Be a [empty] legal person and respect others as [empty] legal persons” 
rather than “Be a subject and respect others as subjects.” The engine of 
modernity (the quest for subjective self-consciousness) lapses as legal for- 
malism displaces actuality (PR 37). The subject remains autonomous and 
alienated from the objectivity of consciousness (PR 35). 

And what does Hegel think about the diligent constitutional scholar 
who associates legal knowledge with the intellectual decomposition of 
rights as concepts? Such a view is for “uncultured people” (PR 37A). The 
“nobler mind” examines the social actuality behind legal formalism. This 
actuality relates the content of a right to a context-specific particularity. 
A right abstracts from the shared values in a socially and historically con- 
tingent circumstance. The problem is magnified because the rights law- 
yer believes she or he is actually protecting reality. Hegel summarizes his 
critique of the rights thesis in this way in Philosophy of Mind: the belief in 
the equality of rights substitutes “utter” and “superficial” “abstractness” 
in place of social actuality (PM 539). The “great truth” is that if people are 
equal, they are equal outside the rights constitution in the social-cultural 
ethos that the rights constitution ignores. As a consequence, “[t]he laws 
themselves, except in so far as they concern that narrow circle of personal- 
ity, presuppose unequal conditions, and provide for the unequal legal du- 
ties and appurtenances therefrom” (PM 539). 

Who is the person deserving of rights? An abstract person emptied of 
particularity. Who is accorded the right if the person so lacks social con- 
tent? Whoever the judges say are deserving of legal status. So, the absence 
of particularity impacts upon the absence of rights for children, imbeciles, 
and lunatics who lack self-consciousness (PR 132R). Indeed, the rights of 
personhood may be consistent with the “non-existence of this or that in- 
dividual! people, family, etc., or the complete absence of human life” (PR 
135R, his emphasis). The rights thesis thereby collapses into legal formal- 
ism. The worst atrocities that daily occur today will be possible at the same 
time that a state’s officials continue to make intellectual distinctions about 
rights. Even the strategic use of rights rhetoric exists in thought alone. 
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Truth is pushed to the side (NL 123). The rights protect nothing since the 
rights “exist” as thought alone. And “where there is nothing, there can be 
no contradiction either” (PR 135A). 


c) The Constitution as a Contract 


Hegel offers a third sense of the externality of constitutional law: the 
constitution as a contract (PR 52, 75, 258R). The constitution as a con- 
tract characterized the feudal relations of German princes (1817/18 33.37) 
as well as the French Revolution. There are two types of contract, Hegel 
writes: a contract whose terms and conditions construct the state (that is, 
Hobbes’s view), and one in which the state is a party to the contract (that 
is, Rousseau’s view). Hegel raises several problems with both shapes of a 
constitution as a contract. 

First, whichever sense of a contract pervades, the contractual approach 
assumes that the contract is the consequence of arbitrary wills. But, as I ex- 
plained in earlier chapters, the arbitrary will represents an immediate iden- 
tity of the individual with the willed object (PR 75). Such a will is arbitrary 
because it lacks the self-reflective character that Hegel offers as possible 
with a highly civilized society. Self-conscious choices are thereby lacking 
an arbitrary will. I just posit my values or feelings as a “given” without 
reflecting about the social relationships amongst individuals presupposed 
in the content of the values. 

Second, the amalgam of arbitrary wills lacks the universality whereby 
one individual recognizes a stranger: that is, where there is ethicality. Such 
an amalgam of arbitrary wills is “superficial” for it covers over or ignores 
the universals which reflective wills share. Hegel desires a constitution 
that embodies “a single unity of different wills” (PR 75A). That is, the state 
will not be an amalgam of interest groups, the most powerful group domi- 
nating the others. Rather, the state will exist as greater than the sum of its 
parts. It will embody a legitimacy such that, as Socrates explains through 
the “Speech of the Laws” in Crito and as Hegel elaborates in his exposition 
of criminal law, the disobedience of one law will undermine the legitimacy 
of the objectivity of legal consciousness. The contractualist constitution, 
though, only entertains a common interest between contractees who, in 
turn, may withdraw from the contract since the arbitrary will had mo- 
tivated them. The state may dissolve for the state, as the consequence of 
a contract, does not exist independent and greater than the amalgam of 
political interests. The universals represented by the state, though, mark a 
“great advance” of civilization, as we saw in Chapter 2 (PR 75A). Further, 
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inhabitants just cannot break away from the state even if they so desire (PR 
75A). The state even had to grant permission for an individual to enter or 
leave its territory. If an individual does not inhabit territory owned by a 
state, “reason requires that one [a state] be established” (PR 75A). 

Third, the contractual constitution fosters social alienation. This is so, 
to begin with, because the contract may not necessarily recognize individ- 
uals who lack property: the contract only exists between property owners 
(PR 75R). This has to be so because the individual, who confers form onto 
seized external things, comes to realize that she or he cannot fulfill her or 
his needs without recognizing a stranger as a contractee. The exchange of 
property by a contract manifests such an interdependence. Once again, 
shared universals, existing 7 itself, are absent from the constitutional or- 
der based on a contract. For another thing, the contract abstracts from 
the social and historical contingency of particulars. The contract binds 
empty juridical persons who lack the intentionality of subjectivity (PR 
258R). Further, the constitutional contract invites rebellion if officials fail 
to implement its terms. That is, the contract offers an cither-or situation: 
either one fulfills the contract or one reneges upon its terms and rebels. 
Although it is unclear whether Hegel had Hobbes in mind, Hegel cer- 
tainly represented Rousseau as grounding the social contract in atomistic 
arbitrary wills. As a consequence of the above three factors, the contrac- 
tual constitutional regime might well institutionalize “the most terrible 
and drastic event.” And what was that? Recalling my Introduction, the 
most terrible event was the French Terror. Hegel attributed the Terror to 
Rousseau’s philosophy of the contractualist constitution. 

Finally, Verstand is the appropriate form of legal reasoning for a con- 
tract. Little more need be said in the light of Hegel’s sustained attack on 
Verstand as explicated in my earlier chapters. In sum, “talk of virtue in gen- 
eral can easily verge on empty declamation, because it refers only to some- 
thing abstract and indeterminate” (PR 150R). Verstand reconciles one right 
with another. Rights are posited by a contract without locating the rights 
in the social ethos in which the rights are analyzed.* Even if the contract 
sets out hortatory assertions, we have observed above that such rights are 
empty of particular context-specific social content. As Hegel puts it, this 
“consists simply in disregarding and excluding particular interests as an 
inessential and even unworthy moment” (PR 261R). From Hegel’s view- 
point, constitutional duties relate to one’s role in an ethos, in “the duties 
of the circumstances [Verhältnisse] to which he belongs” (PR 150, 260). In 
contrast, Verstand produces “a dead, cold letter and a shackle” (PR Pref 17). 
For the anthropological character of the particularity of social relations is 
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excluded from the content of the contract. And, as with the legal formal- 
ism of the Roman jurists, all social differences are avoided in the name of 
intellectually defined sameness (PR Pref. 19). 

I shall explain in a moment the alternative which Hegel offers as a work- 
able basis for the social bonding that constitutes the objectivity of conscious- 
ness. It must suffice at this moment to appreciate that when constitutional- 
ity is determined by the differences amongst concepts alone, constitutional 
analysis becomes rights-oriented sophistry. This one-sidedness of consti- 
tutional law defines who is a person and what rights are attributed to the 
person all the while that it necessarily creates a monstrous social spectacle 
of exclusion, violence, and suffering (PR 258R). Hegel recounts how reason- 
able lawyers and scholars, immersed in a rhetoric about the original intent of 
the founding fathers, shudder when confronted with claims about “reason,” 
“enlightenment,” and “freedom” (PR 272R). They can believe in the wisdom 
of the founding contract while that social monstrosity continues outside the 
courthouse and lecture hall (PR 260A). This is a logical problem, rather than 
a mere empirical probability, for all constitutions based on contract. 


d) The Externality of Constitutional Legitimacy 


The original intent, rights thesis, and contract theories of a constitu- 
tion share the common denominator of legal formalism: the legitimacy of 
constitutionality rests in an externality to self-consciousness. Three conse- 
quences flow from this external locus of constitutionality. 

First, individual freedom involves a freedom from the state for the state, 
being external to the individual subject, constrains the subject’s freedom. 
In this light, the constitution—whether as a basic text, a priori rights, or a 
contract—protects individual rights from state interference (PR 38). “A ba- 
sic prejudice” of the externality of the constitution is that the constitution 
is grounded in a vast bureaucratic state-centric machine (GC 22). Because 
of the exteriority of such constitutional sources, the rights and the state 
duties rest in a reified rhetoric separate from social-cultural conditions of 
particularity. 

Second, the individual rights of the constitution are dependent upon 
the de facto power (as opposed to legitimacy) of the external institutions. 
The arbitrary will likewise displaces the rule of law (PR 295). The conse- 
quence, Hegel reasons in “The German Constitution,” is that individual 
rights become very “precarious” (GC 12). If the legal philosopher associ- 
ates a constitution with individual rights, the constitution is like “a heap 
of round stones which combine to form a pyramid. But since they are 
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completely round and must remain so without interlocking, as soon as the 
pyramid begins to approach the end for which it was constructed, they roll 
apart, or at least offer no resistance [to such movement]” (GC 40). The 
externality of the constitution vis-a-vis the alienated observed individual 
functions as if, like natural laws, the constitution controls and determines 
the actions of cattle as well as of the stars (PM 529). 

Third, the externality of the constitution remains unrelated to the de- 
velopment of self-consciousness. An important element of the latter is the 
spirit of the nation that has evolved through the centuries. The external 
source of a constitution, though, freezes legal time at a specific time and 
place when the founding fathers posited the original intent, the a priori 
rights or the contract (PR 39). The external constitution exists outside of 
experiential time. 

What is the nature of constitutionality if the state is external to self- 
consciousness, then? Why are rules, posited by the state’s authorities, bind- 
ing? Because legitimacy rests in the external source—external, that is, from 
the development of individual self-consciousness. Despite the good will and 
virtuous action of the rulers, constitutional law remains imprisoned in for- 
malism beyond the social relationships of actuality. After all, the original in- 
tent of the founding fathers, the rights thesis, and the contract are external to 
the social-cultural life of a people. The Enlightenment’s preoccupation with 
the autonomous individual is forgotten in the name of such formalities and 
externalities (PR 295R). The more rigorous the philosopher’s intellectual- 
ized differences amongst concepts, the more binding does the external sense 
of constitutionality seem to be. Constitutional analysis pretends to describe 
reality all the while that politics remains untouched (PR 297R). Constitu- 
tional rights become a “foreign language” of “complicated formalities” (PR 
297R). Even the day-to-day judicial appeal to individual rights as representa- 
tive of the “people” is “superfluous and perhaps even insulting” (PR310R) 
since the rights rhetoric conceals the separated anthropological assumptions 
and expectations of particular human subjects or groups of human subjects. 
Hegel does believe, however, that a constitution, which I shall outline soon 
enough, can adequately express the latter assumptions and expectations. 


2. THE HISTORICIST CONSTITUTION 


Given the formalism that conceals the arbitrary will in the three types of 
external constitution, Hegel turns his attention to a constitution that ema- 
nates from customs of the Volk. Both Savigny and seventeenth-century 
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English constitutional practice, as elaborated by Edward Coke, exempli- 
fied how constitutional obligation could be grounded in the habits of 
obedience of a populace towards the institutional! structure of the state. 
Although Bentham and Austin recognized habits of obedience as the ul- 
timate source of legal legitimacy,’ they did not consider habits themselves 
as strictly legal—that is, as binding. Legality, as opposed to constitutional 
obligation (a distinction maintained in some jurisdictions),® rested in the 
texts expressed by a distinct and assignable author such as a legislature. 
Despite their source of constitutionality, the habits of obedience lacked the 
character of a legal obligation. 

Hegel does not play down the importance of customs in a legal order. 
As he exemplifies, “it does not occur to someone who walks the streets at 
night that this might be otherwise, for this habit of [living in] safety has 
become a second nature, and we scarcely stop to think that it is solely rhe 
effect of particular institutions” (PR 268A). And as Oscar Schacter has ar- 
gued, posited texts merely provide indicia for an internalized sense of legal 
obligation.’ Customs bring “a living quality” to constitutionality. Justin- 
ian’s three-volume Corpus Iuris Civilis (A.D. 529) exemplified such a living 
quality, according to Hegel, because the Corpus codified customary norms 
that were far more in tune with the Roman ethos than would the posit of 
some indeterminate text. Customary norms “always retain a certain par- 
ticularity and association with history which people are reluctant to part 
with” (PRairA). A legal institution “evolve[s] in an apparently peaceful 
and imperceptible manner” “over a long period of time” (PR 298A). A 
constitutional order thereby “makes itself in history, through its own do- 
ing” (1817/18 134.191). 

Despite the social actuality that customs might bring to laws, Hegel 
raises several problems with the historicist constitution. First, Hegel ar- 
gues in “On the English Reform Bill” (1831) that customs grow haphaz- 
ardly without a systematic character.!° In this respect, the customary con- 
stitution, such as the English, Hegel continues, “lagged so conspicuously 
behind the other civilized states of Europe in institutions based on genu- 
ine right.”!! Further, only the lawyers and judges are privileged to know 
how to find and decipher what customs are binding (PR 272). 

Second, a historicist constitution lacks self-conscious thinking. With- 
out such a role for selfconscious action, the constitutional law becomes 
“pernicious” (PR 211A). Indeed, “habit blinds us to the basis of our entire 
existence [Existenz]” (PR 268A). Even the codification of customs is form- 
less, indeterminate, and incomplete (PR 211R). Customary norms are ad 
hoc because they lack the self-conscious reflection about the content of 


Constitutional Shapes and the Organic Constitution 


the norms. Since Hegel associates freedom with just such self-conscious 
action, the subject must accept the posited custom, whatever its content 
(PR 211R). Not surprisingly, Hegel facetiously describes the unwritten 
constitution of the English in the “English Reform Bill” essay as arbitrary, 
rationally incoherent, and unscientific.!? The content of an unwritten con- 
stitution, Hegel had written in the “German Constitution,” need not be 
taken seriously if customs are taken seriously (GC 184). What are the bind- 
ing customs depends upon an elite of expert knowers. Roman jurists, for 
example, adjusted to the ad hoc and arbitrary consequence of customs by 
establishing a college of “long-deceased lawyers” with a majority vote and 
a president (PR 211R). 


3. THE CONSTITUTION AS AN ORGANISM 


Against the problematics of a constitution grounded in an externality or 
the historical Volk, Hegel identifies a very different constitutional shape 
which, he initially believes, reconciles the institutional objectivity of con- 
sciousness with subjectivity.! He calls this constitutional shape, an organic 
constitution or “state proper” as Knox expresses the term. If the reflective 
will, which I described as Vernunft in Chapter 3, is incorporated into the 
forms of rules, principles, and institutions of legal formalism, the constitu- 
tional form becomes a living organism. I shall now set out Hegel’s theory 
of an organic constitution. I shall do so by privileging five elements of the 
organic constitution: the metaphoric comparison of a constitution with an 
organism, the relation of a constitution to an individual’s self-knowledge, 
intermediate associations, public education, and the organization as a so- 
cial unity. In Sections 4, 5, and 6, I shall examine important facets of the 
organic constitution: the governmental structure, the rule of law, and the 
state of exception. 


a) The Metaphor of an Organism 


Hegel characterizes a constitution as an organism in several ways.'* 

First, like the organism of a plant, a constitution has branches and roots 
without which the constitution cannot live. Hegel’s metaphor of an organ- 
ism is likened to the fable, reported by Livy and Shakespeare, to the effect 
that in 503 B.C.E. a section of Rome, represented by plebeians, seceded from 
the city.5 The Roman consul persuaded them to return by recounting the 
following story. All parts of a body rebel against the stomach, accusing 
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the stomach of living from their labors. The stomach replies that the parts 
receive their food through the stomach. The consul likened the stomach to 
the Senate and the plebeians to the other parts of the body. Hegel privileges 
this bodily metaphor. Each organ needs other organs for the ultimate shape 
of a constitution (PR 286R). Hegel states the point in his 1817/18 lectures: 
“(t]he whole is an organic life, in which the universal element is maintained 
only by each organ being active in its particular function—equipping one- 
self for one’s particular sphere and, by being thus equipped, promoting the 
universal” (1817/18 70R.85). Each organ of the constitution has a distinctive 
shape that is actual for itself (PR 279). Each organ is a member, not a unit, 
of the whole organism (PR 286R). If an organ is separated from the whole 
body, then the body would die (PR 276A). If the organ does not perform 
its proper function, then too the organism dissolves into dead matter. The 
legislature, executive, and judiciary are organs like the hand of a human 
body.!* No one institution is self-sufficient. Nor does one part understand 
the other as a negative limitation (PR 272R). Nor is any one part a means 
to an end. The parts are members that make for an organism that lives a life 
of its own. If one of the institutions either dies or disproportionately out- 
grows the social ethos, the constitution becomes “a sick body” that lacks a 
“true reality” (PR 270A). If the social ethos is alienated from the constitu- 
tion, such a constitution exists in form only, much like a hand cut from the 
body looks as if a hand but lacks a relation with the whole body. 

Second, an organism, unlike a machine, is self-determining. An organ- 
ism does not need some one external switch to turn it on: “the state is not 
a mechanism but the rational life of self-conscious freedom and the system 
of the ethical world” (PR 270R). A machine needs an externa! force to 
start it operating. An organism grows on its own into new shapes as time 
proceeds. So too, a constitution does not need externa! stimuli to live (PR 
271). A constitution will be complete if it unifies the particulars of social 
contingency with institutional sources and posited laws. At that point, 
the constitution will institutionalize and mirror actuality (PR270A). The 
individual will bond with the objective institutions. The content of the 
constitutional organism will be closer to the individual’s identity than is 
a relationship of faith or trust (PR 147). Faith and trust characterized the 
civil society, we saw in the last chapter. 

Hegel’s juxtaposition of an organism with a machine is picked up in the 
twentieth century by Jacob Johann von Uexkull (1864-1944) who argues 
in his important Theoretical Biology that a living being, in contrast with a 
machine, can self-generate.!” This metaphoric contrast between an organ- 
ism and a machine is emphasized by the legal philosophies worked out 
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by Franz Kafka in The Trial, György Lukács (1885-1971), and Karel Kosik 
(1926-2003).!® Francois Jacob (1920-) continues that a machine, unlike an 
organism, can only reproduce copies that wear out over time.!? Léon Bril- 
louin (1889-1969) describes an organism as having “some strange power of 
life.”?° Further, an organism can repair itself, unlike a machine.?! Hegel’s 
attribution of an organic character to the legal order contrasts with Gilles 
Deleuze’s (1925-1995) description of the legal order as a machine with an 
indirect voice of a “murmur” without a living being as subject.” 

Third, if a constitution reconciles the formal objectivity of conscious- 
ness with subjectivity, there may come a time when an emergency threat- 
ens the life of the organism. In such a case, all individuals and institutions 
must constrain their independent acts in favor of the legal (and, therefore, 
the social) whole as the arbitrary will of the state (PR 268R). This foreshad- 
ows Schmitt’s and Agamben’s theory of the state of exception.” According 
to Schmitt, the state alone decides what is an emergency (or “exception”), 
how to deal with the exception, and when the exception is lifted.** Lord 
Haldane (1856-1928), educated by the British idealists at Oxford, instituted 
and applied this notion when he constructed the emergency doctrine in 
common law countries.*5 Does the head of the state possess unlimited dis- 
cretion to declare a state of exception in an organic constitution? I shall 
address this question in a moment. 


b) The Relation of a Constitutional Organism 
to the Individuals Self-Consctousness 


For Hegel, freedom lacks any further external constraint upon one’s 
self-consciousness. This freedom exists when the subject is conscious of 
itself as the object of constraint. And this arises when the subject recog- 
nizes her- or himself in the stranger and the stranger in her- or himself. 
This reciprocal recognition constitutes actuality because each is free: “spirit 
is actual only as that which it knows itself to be” (PR 274). A bonded “we” 
or community finally exists. The organic constitution manifests such a 
freedom, according to Hegel (PR 258R, 266, 269, 274). The organic consti- 
tution grows “only to a small extent through habit and custom, but mainly 
through insight and reasoned argument” (PR 316A). The insight and ar- 
gument of human subjects bond with objectivity (customs, codes, legal 
institutions, and doctrines). Hegel explains that “[a]n essential part of the 
fully developed state is consciousness or thought; the state accordingly 
knows what it wills and knows this as an object of thought [ein Gedachtes]” 
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(PR 270A). The organic constitution grows from within the consciousness 
of the individual. Beéldung aids in this development (PR 270). The con- 
stitution, Hegel continues, sets out the institutional pillars which guard 
the development of self-consciousness “with known ends and recognized 
principles, and with laws which are laws not only 7 themselves but also for 
the consciousness.” He adds that the state officials relate their knowledge 
to the “determinate knowledge [Kenntnis] of existing circumstances and 
[social] relations” (PR 270). 

Ethicality is manifested in an organic constitution. For with ethicality, 
one recognizes the stranger in a social relationship. Such a social relation 
is embodied in the universals which individuals share. Such a sharing of 
universals binds the individual to the constitutional order, independent of 
the arbitrary will of any individual: 


[i]f the state is confused with civil society and its determination is equated 
with the security and protection of property and personal freedom, the interest 
of individuals [der Einzelnen] as such becomes the ultimate end for which they 
are united; it also follows from this that membership of the state is an optional 
matter. But the relationship of the state to the individual [Individuum] is of 
quite a different kind. Since the state is objective spirit, it is only through be- 
ing a member of the state that the individual [Individuum] himself has objec- 
tivity, truth and cthical life. Union as such is itself the true content and end, 
and the destiny [Bestimmung] of individuals [Individuen] is to lead a universal 
life. (PR 258R) 


The stranger is no longer an obstruction to one’s freedom because both I 
and the stranger are reconciled through our shared universals. I am free 
because there is no longer a constraint external to my self-consciousness. 

Because universals manifest self-consciousness, the universals are legit- 
imate and therefore binding. A constitution is not “articulated and truly 
organized” until such a reconciliation occurs (PR 260A). Even moral du- 
ties link with the ethos (PR 161R). The constitution as an organism is situ- 
ated through experience, not in Kant’s noumena. The experience includes 
the content of religious practices, cultural assumptions, moral conscience, 
the bonding in intermediate associations, and rules posited by institutions 
of the state. 

Further, the constitution, as an organism, can be brought under the ra- 
tional control of the individual: “the subject bears spiritual witness to them 
[posited laws] as to its own essence” (PR 147). The individual is no longer 
separate from objectivity. The self-consciousness of the individual embod- 
ies the content of the constitution. What does this mean in practice? In- 
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stead of intellectually distinguishing doctrines and rules, as in Verstand, the 
individual identifies the boundaries of the structure of the social-cultural 
ethos in which she or he finds her- or himself, questions the relation of the 
doctrines to such boundaries, and elaborates the implications for the struc- 
ture of such a relation. The social-cultural practice triggers issues about the 
geneology of the presupposed structure, the social and genderized classes 
that particulate in the enactment of legal norms, the extent of such par- 
ticipation, the exclusion of ethnic groups from the project, and other fac- 
tors that enter into what Hegel calls “actuality” as elaborated in Chapter 1. 
Whatever the extent of Hegel’s naiveté of the possibility of such individual 
participation in complex bureaucratic intermediate and state organizations, 
his point is that the individual will feel at home with such universals by vir- 
tue of her or his participation in them. Social alienation will dissipate. 

Ethicality exudes from the organic constitution. When I recognize 
the binding character of any one such universal, I indirectly recognize the 
stranger because we share universals. The self-consciousness of each indi- 
vidual produces the shared universals and thereby recognizes the stranger 
as different and yet as a member of the ethical ethos. The individual! over- 
comes social alienation without returning to the arbitrary will of subjec- 
tivist solipsism. The laws and institutions culminate in the individual's 
own development and self-consciousness. The laws become alive by virtue 
of being Gesetze in one’s consciousness. 

The individual’s self-reflective will constructs the laws, and yet the 
individual’s consciousness is objective because the individual has become 
a member of the ethos. I cannot feel “at home” in such a legal order, how- 
ever, unless laws are posited in my consciousness. We enter into the state 
as members of social groups (PR 308R). So too, the state cannot break up 
into atomistic individuals and still maintain an identity as an organism: 
“[b]ut the state is essentially an organization whose members constitute 
circles in their own right [fur sich], and no moment within it should appear 
as an unorganized crowd” (PR 303R). Hegel continues that in the external 
state of civil society, the many live as an aggregate of individual arbitrary 
wills which unite into a “formless mass” that is “elemental, irrational, bar- 
barous, and terrifying.” Why terrifying? Because each individual, without 
an effort to become conscious of her or his relation with others (that is, 
without ethicality), will posit her or his arbitrary will. The arbitrary will 
reflects the lack of a thinking being. With civil society, there is the risk that 
the philosopher retrenches into the prelegal world of barbarism. 
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c) Intermediate Associations as Instruments of the Organism 


Hegel has now reached an important point in his analysis of the le- 
gitimacy of a modern state-centric legal order. For he has come to appreci- 
ate that a law is binding because of the reconciliation of the objectivity of 
consciousness, manifested by posited standards and institutions, with the 
striving of an individual to become self-consciously free. If the individual 
becomes aware that the only external constraint on one’s freedom is one’s 
own self, then one has it within one’s power and legitimacy to become 
free. This will happen if the individual feels “at home” with the objectivity 
of consciousness formerly manifested by the external state in civil society. 
Posited laws are binding if their content manifests the reciprocal recogni- 
tion in social actuality. Returning to Chapter 1, “actuality” incorporates 
the self-consciousness of the individual as a member of an ethos. And this, 
in turn, addresses the extent of reciprocal recognition. Despite the very 
wide conception of what is “political” and “moral” for Ronald Dworkin, 
for example, Hegel’s sense of the political and of morality incorporates the 
very ethos of what Hart and Dworkin exclude from legality as “anthropo- 
logical morality.” The Kantian “oughts” of the noumena are now the “is” 
immersed in actuality. Further, one’s duties draw from one’s role in inter- 
mediate associations and, in turn, from state institutions. Morality is now 
subordinate to ethical life. And ethical life, for Hegel, draws precisely from 
what Hart and Dworkin also exclude from legality: the phenomenology of 
time-consciousness of the ethos. 

Hegel’s organic constitution differs from the constitutional theory of 
his English predecessors such as Hobbes and Locke and his contemporary 
Jeremy Bentham. For the English tradition, the state of nature is charac- 
terized by individuals abstracted from their biographies, social relation- 
ships, and traditions.”° The basic legal principles, the object of agreement 
in the state of nature, are transferred into civil society once the abstract 
persons gain a language and they can enter into agreements. The terms of 
the contract bind individuals in civil society. Bentham similarly draws the 
norm of the greatest happiness of the greatest number from nature and 
then uses it as the Archimedean point to evaluate the content of posited 
laws in civil society.?” Each legal philosophy excludes the state of nature 
and its inhabitants as constituting prelegality. For Hegel, however, the dif- 
ference between a stateless society and a state-centric society is not an all- 
or-nothing situation, as I explained in Chapter 2. A state, conversely, may 
deteriorate into a tyranny so as to become a state in name only. 
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Constitutional law includes social institutions, such as the family, the 
corporation, classes, and charities, which mediate between the individual 
and the state.?® Such institutions socially integrate the individual with the 
legal order. One wills rules and rituals in the contingent context of loyal- 
ties and self-definition inside such intermediate associations. As a conse- 
quence, one plays a role that is conditioned by the ethicality of the ethos. 
Such an institutional role acculturates the individual member with the 
objectives of the intermediate association. The individual feels so bonded 
with intermediate organizations and with decisions and rules posited by 
the state that the organizations, decisions, and rules seem to be her or his 
own. This bonding with such intermediate organizations constitutes an- 
other manifestation of “actuality.” 

Institutional roles do not dictate the choices that an individual must 
make in day-to-day experiences nor in the electoral booth. If that were so, 
Hegel would be returning us to the customary constitutional order. In- 
stead, Hegel maintains as I explained in Chapter 8, that the individual self- 
consciously chooses her or his intermediate social organizations in which 
to work and play. One grows intellectually and emotionally as one lives 
one’s day-to-day life through such intermediate organizations.”? Laws are 
considered binding only if their content recognizes the relation of the indi- 
vidual with the immanent organic universals shared in an ethos. If the con- 
tent of a posited rule, for example, foments social conditions for the indi- 
vidual to be free in Hegel’s sense of the development of self-consciousness, 
then it is binding. Only if posited laws succeed in doing so will the state, 
and its trappings, break from the sense of externality that characterizes civil 
society. Independent of objectivity, one’s social participation in intermedi- 
ate organizations induces the bonding that makes one feel at home with 
laws posited as a consequence of one’s participation in the authorial pro- 
cess. The individual develops until the universals of the ethos mirror the 
self-conscious will of the observed individual. One has a morally developed 
personality when one has become a member of such a legal order. At that 
point, the autonomous and alienated individual is no longer separate from 
the objectivity. The objectivity of consciousness is ethical. 

Hegel is trying to impress upon us how important it is for the philoso- 
pher to study legal phenomena in the context of the intermediate associa- 
tions through which one lives from a day-to-day existence. This contrasts 
with the intellectual differentiations between concepts. Anthropological 
moral assumptions are not just a matter for politics as opposed to law. 
It is just not enough—indeed, it is misdirected—for a priori rights to be 
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considered constitutive of constitutionality. It is also misdirected for ju- 
rists to believe that if there were a right to equality before the law, then 
there would be equality in “actuality.” A written constitution does not 
guarantee universal rights. It is also misdirected for legal philosophers to 
entertain that the philosophy of law involves the mere clarification and 
classification of concepts. Instead, with an organic constitution, the phi- 
losopher must situate the observed individual in a social context; study the 
social roles she or he performs; and examine the distancing and, indeed, 
estrangement of both nonexpert and expert from Versnunft. Do the insti- 
tutions recognize all inhabitants equally or are only citizens recognized as 
having legal standing? Is the human subject recognized as she or he plays 
a role in intermediate institutions? Is the subject recognized in the social 
relations with public officials, the enactment of legislation, the delibera- 
tions of lawyers and judges, the administration of unions, universities, 
churches, and the impact of the invisible hand of the market? 

Let us closely examine one intermediate organization which figures 
highly in the organic constitution. The most important social institution 
in this respect is the family. Although we may tend to consider the family 
as Separate from politics and law today, Hegel argues that the family helps 
to cement the social bonding needed to displace the alienation between 
the autonomous subjectivity and state institutions as in objectivity. The 
family succeeds in doing so to the extent that it inculcates universals into 
the child’s consciousness. The child comes to appreciate and desire Bi- 
dung. With the aid of other intermediate social institutions, the individual 
no longer lives “long, disconnected experiences” (PS 451). The individual 
is no longer an atom in civil society where luck, a bureaucracy, widespread 
differences of wealth, and legal formalism set the conditions for the alien- 
ation of the subject from objectivity. At the same time that Bildung devel- 
ops the capacity and conditions for the subject to become self-conscious, 
Bildung encourages the individual to recognize the stranger and, more 
generally, the social relationships amongst strangers as subjects. The state 
is no longer considered external from the individual. Rather, the individ- 
ual comes to appreciate that she or he helps to construct the state and, fur- 
ther, that the former external state, which had posited rules as if the state 
were the authorizing source of the rules, is now situated in a larger social 
whole which incorporates religious, anthropological morality, deontologi- 
cal mora! values, and prejudicia that the lawyers of the external state of civil 
society would have excluded from legality as nonlaw or “morality.” With- 
out legitimacy, legality now dissolves. Any effort of legal philosophers to 
separate legality from legitimacy now misses why legal units are binding. 


Constitutional Shapes and the Organic Constitution 


Ethicality permeates the organic constitution. This ethicality is in- 
culcated through intermediate social organizations of which the family is 
the most important. When the observed individual recognizes a stranger 
through an intermediate institution, this fosters a shared self-worth. Just 
as important, the recognition helps to induce a feeling of identity with the 
associations—the family, the corporation, the union, the university, the 
business, and the civil society—so that the choices of the institution are 
my and your choices and that the institution is mine and yours. This iden- 
tity with one’s institutions carries through to the enactment of statutes, 
the adjudication of disputes by courts, and the behavior of authorities. I 
become attached to the legal order just as I was attached to my family 
before I ventured into civil society from the tribal culture. The content of 
the constitutional order becomes a part of me and I become a part of the 
content of the constitutional order. 


d) Public Education 


Public education also plays an important role in an organic constitu- 
tion. Hegel distinguishes three forms of public education.*° The first, 
which we might call the “entertainment” theory of education, privileges 
the arbitrary will of the student. The educational institution protects the 
student’s arbitrary will, the courses taught, their content, and the method 
of teaching, with the student’s arbitrary will as the standard.*! Hegel de- 
scribes the entertainment theory in this way: it “represent[s] children, in 
the immature state which they feel they are in, as in fact mature, by en- 
deavouring to make them satisfied with the way they are” (PR 175R). To 
the entertainment theory of education, Bildung would appear to corrupt 
what, as parents and teachers, we ought to be doing (PR 187R). Rather, we 
ought to prepare our children and students for a civil society that struc- 
tures around the unlimited desires of the arbitrary will. 

Not surprisingly, Hegel finds the entertainment theory suspect, as it 


distorts and obscures the true need of the children themselves for something 
better; it creates in them on the one hand an indifference towards, and imper- 
viousness to, the substantial relations of the spiritual world, and on the other 
a contempt for people inasmuch as they have presented themselves to them 
in a childish and contemptible light, and finally a vanity and self-importance 
which revels in its own existence. (PR 175R) 


The entertainment theory remains stuck in solipsistic subjectivity. Ethi- 
cality is amiss. At best, the entertainment theory institutionalizes and fo- 
ments the first moment of self-consciousness: namely, of the natural being 
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who feels immediate with her or his arbitrary will as if there are no differ- 
ences amongst strangers and their arbitrary wills. The entertainment the- 
ory plays to the arbitrary will of the monadic individual so important to 
individualist civil society. The social-cultural ethos of the organic commu- 
nity, where reciprocal recognition bonds individuals together, is excluded 
from the entertainment education (PR 187R). 

The second theory of education is what we would call today a “skills 
orientation.” A government’s department of education or even a univer- 
sity may explicitly or implicitly posit educational objectives in terms of 
skills training. The skills are means to objectives. Verstand helps to induce 
skills-oriented objectives. Hegel describes the skills approach in this way: 
“needs, their satisfaction, the pleasures and comforts of individual [par- 
tikularen| life, etc. are absolute ends” (PR 187R). The needs and objectives 
may well go unspoken and unchallenged. Hegel’s complaint, not surpris- 
ingly, is that “education will be regarded as merely a means to these ends” 
(PR 187R). Education becomes instrumental rationality. The second form 
of education, like the first, ignores the importance of the ethicality in the 
development of self-consciousness (or spirit) and, therefore, of Vernunft. 

Hegel situates the family and educational institutions of the state in 
the context of a third approach to education. Here, the aim is to inculcate 
Bildung (PR 197). It cannot be taught from books nor from punishment. 
It incorporates a practical reason oriented towards ethicality. One has to 
reflect about one’s skills, intellectual analytic abilities, and arbitrary de- 
sires to strangers through shared universals of the context-specific circum- 
stances in which one acts. The teacher must relate the first two forms of 
education with the universals in action. 

Bildung is a practical and a theoretical education (PR 197). First, it feeds 
the capacity of the student/child’s mind to be a self-starter as a thinking be- 
ing (PR 187). Further, it helps the student/child to become conscious of 
her or his ethical relations with others: “[e]ducation [Pädagogik] is the art 
of making human beings ethical: it considers them as natural beings and 
shows them how they can be reborn, and how their original nature can be 
transformed into a second, spiritual nature so that this spirituality becomes 
habitual to them . . . the resistance of the subject is broken” (PR 151A). Fi- 
nally, Bildung inculcates the capacity of the child to recognize a stranger 
in context-specific circumstances through shared universals of the ethos. 
Hegel puts this final objective in this way: “[e]ducation, in its absolute de- 
termination, is therefore liberation and work towards a higher liberation” 
(PR 187R). The education examines the social content and form of pos- 
ited rules and institutional procedures. The student is thereby transformed 
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into a higher level of self-consciousness so that she or he feels at home with 
the universals shared in the community. With this third function of educa- 
tion, Hegel links the role of the family with the organic constitution. The 
objectivity of consciousness is reconciled with subjectivity through shared 
universals as represented in the content of rules, institutional procedures, 
tradition, religious and cultural practices, and the like. The arbitrary feel- 
ings and caprice of the subject are displaced in favor of the shared assump- 
tions and expectations of the community. Education becomes a struggle 
to become self-conscious through the fostering of Bildung. 

In the third theory of education, the parents/teachers attempt to instill 
two sets of conditions for Bildung. One, education needs “to eliminate 
natural simplicity, whether as passive selflessness [as in the family] or as 
barbarism of knowledge and volition [in the civil society]—1i.e. to eliminate 
the immediacy and individuality [Einzelheit] in which spirit is immersed” 
(PR 187R). Two, education works to render the individual self-conscious 
of her or his role in the construction of the objectivity of consciousness: 
“le]ducation, in its absolute determination, is therefore liberation and work 
towards a higher liberation; it is absolute transition to the infinitely subjec- 
tive substantiality of ethical life, which is no longer immediate and natural 
[as in the family], but spiritual and at the same time raised to the shape 
of universality [which immanently transcends the particularities in civil 
society]” (PR 187R). The legal consciousness is thereby raised to the ever- 
changing structures of consciousness. The child/student fulfills her or his 
potential to become free. And all this is only possible, as Max Horkheimer 
later emphasizes,” if the student thinks critically about the presupposi- 
tions with which she or he begins the project of self-consciousness. The 
most important such presupposition concerns the act of thinking through 
time-consciousness as elaborated in Chapters 3 and 6. 


e) The Organism as a Social Unity 


Finally, the organic constitution is a unified, yet self-reflective, social 
ethos.*? Although the state itself is said to embody the reconciliation of 
objectivity with subjectivity, Hegel’s description of the ethos as a state is 
hardly recognizable as a state today. Perhaps we had better have Cicero’s 
de Republica in mind. What we would consider today as the state—a cen- 
tralized institutional structure whose Head claims absolute title over its 
territory—is only one member of the ethos. The constitution is rooted “in 
the unity” of the ethos as a whole (PR 278). The ethos, like the organism, 
exists for and im itself, Put briefly, the organism constitutes, Hegel writes 
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in Philosophy of Mind, “the self-conscious ethical substance, the unification of 
the family principle with that of civil society” (PM 535). Intermediate orga- 
nizations function to fulfill this unification because the self-conscious in- 
dividual bonds with others. Such organizations are intermediate between 
the self-conscious individual and the shared universals of the ethos. Such 
an ethos embodies the organic constitution. The organism is generated 
from its own inward life force. It develops from within itself. And its pos- 
ited rules are subjective by virtue of their shared character (PM 537). Such 
a self-sufficient ethos needs a symbol for its singularity." The monarch 
fulfills such a symbol (PR 279R). 


4. GOVERNMENTAL STRUCTURE 


How does Hegel propose that the organic theory of a constitution be in- 
stitutionalized? The key here lies in Hegel’s etymological association of 
an organization with an organism.’ Aside from this etymology, Hegel 
quite explicitly equates the organic unity of the state with a state-centric 
organization of public officials (PR 297A). Even the officials are said to be 
“organs” that function in an organic relation with other organs. The state 
itself “is essentially an organization whose members constitute circles in 
their own right [ für sich}, and no moment within it should appear as an un- 
organized crowd” (PR 303R). Indeed, without an organization where the 
mass attains its interests in “a legitimate and orderly fashion,” the people 
function as “a destructive mass” opposed to the rule of law (PR 302A). So, 
Hegel elaborates how a state-centric organization will displace the chaos of 
arbitrary wills with order. Each official in the organization represents the 
universals at the same time that each official acts within the boundaries 
of its jurisdiction. The organization takes the shape of a pyramid. Hegel’s 
description of the organization is a precursor to Max Weber’s theory of a 
bureaucracy.*° 

The question that remains with us is whether such an organization 
ends the inquiry into the legitimacy of a modern legal order. Or does it 
continue the legal formalism that plagued civil society? Further, who is 
the author of the governmental organization? the monarch? the officials? 
And are some individuals strangers to the organization? For example, do 
officials of the organization have a duty to protect nonnationals? migrant 
workers? aboriginal peoples? other stateless peoples? Do the officials of the 
organization, that is, determine who has legal standing? 


Constitutional Shapes and the Organic Constitution 


a) The Pyramid 


Hegel is determined to explain and justify why the objectivity of con- 
sciousness is legitimate even though the individual is aware that she or he 
is a thinking being autonomous of the objectivity. Part of his explanation 
is the integration of the institution’s organization into one pyramidal in- 
stitutional whole. Michel Foucault expands upon Hegel’s theory of the py- 
ramidal form of governmentality in an important essay and in his lectures 
on constitutionalism.*” Hegel believes that a governmental organization 
is a further step up the ladder of individual self-consciousness. Hegel does 
not seem to conceive of the possibility of domestic conflict between one 
pyramidal structure and another such as occurs today in a federal state. 
Heavily influenced by Charles de Montesquieu (1689-1755),°* Hegel sets 
out the pyramidal structure in a nice clean and interconnected system of 
lines: each subordinate structure is vertically and horizontally joined with 
the next. Several branches of governmental organization lie on a horizon- 
tal line, each with equal status: the legislature, the executive, and the judi- 
ciary. The executive comprises subordinate authorities, including boards 
and offices. The judiciary incorporates the administration of justice. The 
vertical lines join each branch with the crown at the pinnacle of the pyra- 
mid. The three branches of the pyramid are subdivided into subordinate 
sections. Each section is also organized in a pyramidal form. Each office 
has its own jurisdiction, and each office has a head or director to oversee 
the work of the underlings in the office. Because of the organizational in- 
terdependence of each office with the next, cach office or official does not 
act from an arbitrary will but from “the end of the whole (to which the inde- 
terminate expression ‘the welfare of the state’ has in general been applied)” 
(PR 278R). In the interdependent organizational structure, each official 
acts within its own boundaries. This ensures the supremacy of forms over 
the arbitrary will. Each official has freedom to act within the boundary of 
its authority at the same time that she or he stands under the authority of 
superior supervision (PM 543). The boundaries of jurisdiction add to the 
objectivity of consciousness. 

Hegel contrasts this pyramidal structure of governmentality with the 
personalized despotic regimes of the eighteenth century, characterized as 
they were by rebellion, arbitrariness and violent acts by rulers, civil wars, 
and general devastation (PR 286R). Even the constitutional disputes of 
feudal society were resolved by power rather than by legitimacy. Mindful 
of the German principalities of Hegel’s day, there was an absence of any 
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rationally coherent organizational structure that could embody the ethos. 
As a consequence, the arbitrary will, rather than law, characterized govern- 
mentality (GC 74). Chance and power, not shared universals, determined 
who and what decisions to make. The Enlightenment idea of the autono- 
mous control of one’s future had no place. Force reconciled conflicts of 
rights. The spheres of the legislature, courts, churches, and military over- 
lapped and exhibited confusion. At best, there was a rogue state or what 
Hegel calls “a state in thought” (CG 43). 

The pyramidal organization of an organic constitution, Hegel claims, 
ensures domestic peace. Rules of succession prevail so as to avoid the in- 
evitable violence when a ruler dies or loses public support as in feudal re- 
gimes (PR 286R). The clamor of public opinion remains outside the uni- 
versal interests of the governmental organization (PR 318). The officials 
are members, not parts, of an organic whole. By fulfilling its jurisdiction, 
each office maintains and protects other offices. Each official thereby rep- 
resents the universal interest of the ethos as a whole, assuming that the 
governmental organization is synonymous with the constitutional organ- 
ism. In contrast with the collective violence in the family, civil society, 
and even educational institutions,*? peace prevails because the organiza- 
tion, including the state, grows immanently from the development of self- 
consciousness into the reciprocal recognition among strangers. The living 
organism preserves and embodies the governmental organization (PM 
541). As Hegel puts it, the legal status and the juridification of social re- 
lationships in the governmental organization prevent subjective arbitrari- 
ness from interfering with the universal interests of the organism (PR 295). 
The more complex the organization, the more the intermediate organiza- 
tions, such as the family, the guild or public authorities, decline as a threat 
to the objectivity of consciousness. When officials exceed the jurisdiction 
of their office, the head of state may intervene (PR 295R). 


b) Separation of Powers 


The separation of powers amongst the judiciary, the legislature, and 
the administrative arms of the organism adds to the organic character of a 
constitution as a living organism (PR 273). Each institution functions as an 
organ in the organism. The monarch as an organ, for example, reconciles 
subjectivity (as a living being) with objectivity (as the head of the institu- 
tional organization). The executive functions as particularity. The lower 
house legislates rules and, therefore, it represents universality. The upper 
house mediates between the universality and the particularity (PR 302). In 
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order to unify government, it helps if the executive officials of the govern- 
mental organization are members of the legislature (PR 300A). 

Intermediate social organizations (except for charities), being recog- 
nized with legal standing, delegate deputies to the upper house. Simi- 
larly, the estates gain a temperament and intellectual glimpse of the whole 
ethos. The executive, the Volk and the estates “embody in equal measure 
both the sense and disposition of the state and government and the interests of 
particular circles and individuals [Einzelnen]” (PR 302). The estates, being 
social and economic classes, ensure that individuals do not dominate as a 
disorganized crowd or as an aggregate of individuals who oppose the or- 
ganic constitution. The democratic suffrage, if universal, invites arbitrary 
wills to dominate the decisions of state (PR 311R). The Estates Assemblies, 
as elements of the external state in civil society, now function as a forum 
for individual grievances, the enactment of legislation, and the taxation for 
the greater good. However, in the organic constitution, the Assemblies ad- 
ditionally function in the formation of Bildung: “[i]f the Estates hold their 
assemblies in public, they afford a great spectacle of outstanding educa- 
tional value to the citizens, and it is from this above all that the people can 
learn the true nature of their interests” (PR 315A). Legislators develop the 
virtues, skills, and values that function as a model for the lives of ordinary 
citizens. Political parties do not exist in Hegel’s scheme nor did they exist 
in European states as yet. The representatives of the estates are free-voting 
members of the legislature (PR 309).*° Without a legislative assembly, the 
Volk is alienated from the state. 


c) The Executive 


The Executive is divided into administrative (or governmental) authori- 
ties and judicial offices (PM 541).*! In both cases, the public servant is the 
product of a formal and informal education which has inculcated an appre- 
ciation for the universals in the consciousness of the public servant. Each sec- 
tion of a governmental department links with the social relationships in the 
ethos (PM 541). Each institutional office is linked with the next so as to sus- 
tain a political equilibrium (PM 541) and effective control from above (PR 
290A). Without such interrelated offices in the Executive, the Volk is “a col- 
lection of scattered atoms” much as characterized civil society (PR 290A). 

The subjective arbitrary wills of the members of the Estates Assemblies 
are thereby transformed into the objectivity of consciousness (PR 291). 
Together, the governmental organization, of which courts are an office, 
constitutes the “general legal order” (PM 528, 543). Since the governmental 
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structure represents universality, fellow citizens and equals must have trust 
in the administrators (PR 288). For their part, the public servants must 
sacrifice their personal self-interests and arbitrary wills for the universals 
of the whole organization (PR 294R). The governmental departments, as 
a consequence, transcend particularity. However, unless a department of 
government fulfills its function with relation to the reciprocal recognition 
of individual with stranger, legal formalism returns. 


d) The Legislature 


The legislature, which plays such an important part in the enactment of 
laws, is a subordinate institution in the organic constitution (PR 198).#? For 
the legislature embodies the “subjective formal freedom” of interest groups 
(PR 301, PM 544). In particular, the legislature or “estates-collegium” of- 
fers a forum where the arbitrary wills participate in governmentality (PM 
544). Such participation is embodied in the legislative process. 

That said, even the legislators must protect the universals rather than just 
the arbitrary wills of particular groups that she or he represents: the legisla- 
tor must be a statesman rather than a politician (1824/25 W238). The legisla- 
tive process adds to the bonding of the observed individual with the uni- 
versals of the ethos. A statute, then, has two aspects. One is the universal 
aspect which joins the private interests pressuring for the statute with the 
interest of the organism as a whole. The second, more dominant element of 
a statute is the subjectivity reflected in interest group politics. Contingent 
and arbitrary wills dominate in the latter context of the legislative process. 
Political strength determines the legislative outcome. The legislation, like 
a written constitution, is external to consciousness. The jurist needs to be 
made aware of the arbitrariness and contingency of a statute (PM 529). 

The political participation of the estates (or classes) in the legislation 
also helps to inculcate bonding amongst shared universals. Publicity of 
proceedings adds a consciousness of the universals and the role of subjec- 
tivity in creating the universals (PR 315). Conversely, the public deliberation 
educates individuals to become self-conscious as to how their particular in- 
terests dissolve in favor of shared universals with strangers. This, in turn, 
opens the individual to recognize the universal interests of the organism 
(PR 315A). The Volk, instead of representing the collective conscience, de- 
velops by manifesting the reciprocal recognition of members and strangers 
inside and outside the Volk. Rhetorical skills matter in the legislature. Poli- 
ticians will only survive this public forum if they are “armed with wit and 
eloquence” in the legislature (PR 315A). The “virtues, abilities and skills” 
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necessary for public deliberation function as a model for citizens generally 
(PR 315A). In addition to legal rhetoric, though, “insight and reasoned ar- 
gument” “mainly” displace custom and collective violence as the source of 
recognition of particular interests (PR 316A). 

In addition, legislators represent the universal interests of the organism 
(PR 311R). In one later lecture, Hegel says that since the self-conscious will 
is the qualification for voting, women should be allowed to vote (1824/25 
W243). The legislature is based upon “the firm and recognized ground” of 
a constitution that has evolved over time (PR 298A). Although Karl Marx 
(1818-83) sees direct democracy as the alternative to monarchy, Hegel 
asks whether a constitution would even exist if the content of laws were 
legitimate by virtue only of a majority will. Indeed, Hegel shudders at the 
thought of a direct democracy. In direct democracy, the Volk prevails be- 
cause individuals do not reflect about their arbitrary wills (PR 301R). The 
will, after all, “is the fruit of profound cognition and insight, and this is 
the very thing [Sache] that the people lack” (PR 301R). 


e) The Monarch 


The monarch, as a subjectivity, particularizes the objectivity, as a gov- 
ernmental structure (PR 320A).4* Without a human subject as head of 
state, the constitutional order would lack subjective freedom: it would be 
an anonymous machine “out there” no matter how organic the constitu- 
tion is otherwise (PR 279, 292). The monarch does not author or enact 
Jaws.*® The monarch is not necessarily a de facto ruler. The legitimacy of 
the monarch is not inherited. Nor does the legitimacy of the monarch 
depend upon particular popularity or meritorious traits of the monarch 
(PR 280A). The monarch is “the absolute apex of an organically developed 
state.” The monarch is only one office in the pyramidal structure, though 
(PR 279R). As one office in the pyramidal structure, even the monarch 
is constrained by the rule of law that transcends the acts and decisions of 
the monarch. Many miss this, including Karl Marx.* 

The monarch plays two roles. In the first role, the monarch signifies the 
objectivity of consciousness. This is so because the monarch inherits the 
Crown and, therefore, does not have to compete with others in the arena 
of arbitrary wills.*” In addition, the monarch is only one institution in a 
complex of interrelated organizations (PR 279R). Further, the monarch re- 
mains subject to the preexisting governmental structure.*8 The monarch 
is situated at the pinnacle of the governmental organization of the organic 
constitution. The latter structure of jurisdiction, not some arbitrary whim 
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of a monarch, characterizes the monarchical constitution. Further, the 
monarch’s signature completes the governmental organization. The head 
of the state need only say “I shall” (PR 279A). The head need merely sign 
his or her name: “if the constitution is firmly established, he [the monarch] 
often has nothing more to do than to sign his name. But this mame is im- 
portant: it is ultimate instance and non plus ultra .. . an ‘I will’ must be pro- 
nounced by man himself on the issue to be decided” (PR 281A). In sum, 
the monarch symbolizes the personhood of the self-sufficient organism. 

The monarch is subject to the rule of law because of a second role: the 
monarch, being a living being, signifies the subjectivity that is so indis- 
pensable to the legitimacy of a modern legal order. The monarch embod- 
ies the content of the objectivity with particularity. The monarch, then, 
represents the objectivity of consciousness at the very moment that she or 
he represents the subjectivity of self-consciousness (PR 285). 

Thus, the monarch joins objectivity with subjectivity. The monarch, 
as a symbol of this reconciliation, also has a signification. For there has to 
be a head of state to signify the relationship of subjectivity with objectivity 
in two contexts. Without such a head, first, the otherwise ad infinitum 
trace of one governmental office to the next “in the great edifice of the 
state” would lack termination. Second, without a head, how would one 
state know who represents the state in the international legal conscious- 
ness—more of the latter in the next chapter. Such symbolic and significa- 
tory unity was amiss during the feudal monarchies where there was no 
reconciliation of objectivity with subjectivity (PR 278). 


S. THE RULE OF LAW OVER THE ARBITRARY WILL 


The monarch and all other offices of the organic constitution are con- 
strained, I have noted, by boundaries or the vires of their actions. This 
constraint marks an early development of the notion of the “rule of law” 
later developed by English constitutionalists. 


a) The Subordination of State Institutions to Legality 


Hegel explains the subordination of governmental offices to the rule of 
law in this manner: “(t]he protection of the state and the governed against 
the misuse of power on the part of the official bodies and their members 
is, on the one hand, the direct responsibility (Verantwortlichkeit] of their 
own hierarchy” (PR 295). The responsibility and answerability to officials 
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higher in the pyramidal organization ensure that universals displace the 
arbitrary will of any one official. The individual is answerable to officials 
within the organizational hierarchy, not to the “people” or to social groups 
outside the hierarchy. The official plays a role within the institutional hi- 
erarchy. The role of the official is drawn from universal and objective ele- 
ments in the structure as well as in the nonsubjective character of the offi- 
cial’s decisions (PR 277). Merit, ability, skill, and character, rather than the 
salability or inheritance of offices as in medieval constitutions, determine 
the promotion and tenure of officials (PR 277A). 

Several conditions work to subordinate the decisions and actions of 
the state’s official to the rule of law.°° For one thing, public officials act 
from impartiality. The judge acts as an agent of the organism (PM 532). 
The judge acts “in a third judgement which is disinterested” because she 
or he acts on behalf of the universals in the ethos as a whole. The judge 
lacks personal interest, for that would return the official to an ethos of the 
arbitrary will or of revenge (PM 500). 

As another condition, the public official, like the citizen, is accultur- 
ated into the assumptions and expectations of the ethos (PR 295R). The 
third form of education, mentioned earlier in this chapter, helps form the 
official’s mind-set towards context-specific problems. The “direct educa- 
tion in ethics and in thought” “provides a spiritual counterweight to the 
mechanical exercises and the like which are inherent in learning the so- 
called sciences appropriate to these [administrative] spheres” (PR 296). 
The official has been educated to reason in Vernunft, not just in Verstand. 

As a third condition of constitutionality, intermediate organizations, 
such as the family, classes, and the corporation, are conferred legal status 
(except for charities). The arbitrary will of state officials may be institu- 
tionally constrained through such organizations (PR 29s). Intermediate 
organizations also help to institutionalize the rule of law.*! 

As a final condition of constitutionality, the state is no longer external 
to the human subject. Rather, the state official is immersed in the time- 
consciousness of the inhabitants, all the intermediate organizations, and 
the complex governmental organization, all of which, when linked to- 
gether, constitute an organic constitution. The organic legal order is very 
different from Marx’s reading of the state as the “God-man” into Hegel’s 
constitutionalism. The “God-man,” unlike an organic state, posits its ar- 
bitrary will external to the ethos.52 When Marx describes the state as the 
subject, he takes it, as we often do today, as the abstract liberal state that 
is externally separate from the human subject. So too does Carl Schmitt.%3 
Because the state, as an Organism, is a radically different phenomenon 
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where anthropological social life constitutes the rule of law, Marx misses 
that, for Hegel, constitutionality is not an objectivity external to the 
never-ending development of self-consciousness. The resource material 
for legality includes assumptions and expectations, intermediate social 
organizations, and unwritten conventions among state institutions. The 
self-consciousness of the individual’s role in such relationships constitutes 
constitutionality. The rule of law involves the binding character of such 
constitutionality over the individual’s arbitrary will. 


b) The Protection of Ethnic Minorities 


The constitution is embodied from the social relationships represented 
by the content of universals in the ethos. But what of the Quakers who 
refused to defend the state against foreign enemies and who refused to 
recognize other duties towards the state? And what about the American 
slaves? Or the Jewish peoples against whom there was a public outcry be- 
tween 1815-20 because of the xenophobia and nationalism following Na- 
poleon’s invasion and conquest of the Germanic principalities? 

Hegel writes in a footnote that such excluded groups are an “anomaly” 
to the organic constitution (PR 270R).5+ However, in contrast with Fries’ 
opinion in a pamphlet in 1816,5 noted in the Preface of Philosophy of Right, 
the mature state needs to be tolerant of such religious and ethnic groups by 
relying upon “the power of custom and the inner rationality of its institu- 
tions to reduce and overcome the discrepancy.” The ethicality of the organic 
constitution manifests the recognition that Jewish peoples, for example, 
are “human beings.” Jewish peoples are “not just a neutral and abstract 
quality” that abstract personhood would confer upon them. The confer- 
ral of civil rights to the Jewish peoples protects and guarantees to them, 
Hegel continues in the above footnote, “a self awareness as recognized legal 
[rechtliche] persons in civil society, and it is from this root, infinite and free 
from all other influences, that the desired assimilation in terms of attitude 
and disposition arises.” The failure to recognize the Jewish peoples with 
legal standing reinforces the very alienation attributed to them and thereby 
results in the folly of governmental policy, according to Hegel. 


c) State Duties to Inhabitants 


In this context, the immanent universals of the organic constitution 
imply that certain state duties are owed to the stranger of the self-conscious 
individual (PR 261R). One set of duties protects freedom of conscience, 
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freedom of thought, and the freedom of political participation (and this 
is not just the freedom to vote). Hegel also recognizes the need to respect 
the freedom of groups, such as the family, to educate group members, and 
to lead their own collective lives in certain directions that may depart from 
the social norms of the general community. That said, the need of an ethos 
requires that there be one compulsory educational system for all children. 
The legal order also needs to provide full information to the individual of 
what the government of the day is doing and why it is so acting. Further, 
legal officials have the duty to maintain a transparent political process. 
This is not just a matter of maintaining a noncorrupt and noncorruptible 
public service. Nor is it just a matter of ensuring the right to vote to all citi- 
zens. In addition, the legal order must set in motion institutional proce- 
dures to ensure that the citizen participates in the day-to-day deliberation 
about the content of posited laws, in the deliberation and decision about 
criminal trials in the form of juries, and in the scrutiny of the decisions of 
the Executive arm of the government. 

Most importantly, the state has duties to protect the inner freedom of 
the individual to think, to will the world about her- or himself, and to act 
according to one’s own reflective will with Vernunft. We saw in Chapter 4 
that the freedom to develop self-consciousness is peremptory over the un- 
limited acquisition of property. To be recognized, each subject wishes to 
be consulted and to be given a hearing when her or his private interests 
are harmed (PR 317A). When one is granted such a hearing, the observed 
individual correspondingly widens her or his expectations of toleration of 
the legislature’s actions. Hegel’s sense of free speech calls for argument, 
rather than for the silence of opposition, to prevail. Since the assemblies 
“give expression to sound [ gediegene] and educated insights concerning 
the interests of the state, leaving little of significance for others to say,” 
and above all leaving little room for one to claim a distinctive importance 
to the content of their speech, free expression can be guaranteed without 
harm to the organic ethos (PR 319). 

It is important for the family, corporations, religious organizations, 
and other social associations that laws posited by the external state encour- 
age individual participation and freedom of speech. Legal institutions—the 
courts, the executive arm of the government and the legislature, and the 
public servants—have a duty to protect freedom of expression by positing 
rules. More, the state has the duty to inculcate a culture of respect towards 
the freedom of conscience and expression of the stranger. It is the duty 
of such state institutions to institutionalize procedures, social conditions, 
and a basic economic minimal standard for the social-cultural universals 
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which manifest reciprocal recognition. This is required of the state in order 
that the subject and stranger can effectively feel “at home” with the objec- 
tivity of consciousness. 


6. THE STATE OF EXCEPTION 


Now, a serious problem might well undermine Hegel’s organic constitu- 
tion. Once the philosopher observes the reconciliation of objectivity with 
subjectivity in the institutionalization of the organic legal order, does this 
signify that the movement of time-consciousness has ended? Has the state 
become a subject? Is the state itself the embodiment of the im itself and the 
for itself? If so, has Hegel elaborated a philosophy of the subjectivity of the 
state as Schmitt suggests? If so, is interstate war inevitable? And is any 
effort to observe how peremptory norms and humanitarianism constrain 
the state action a mere exercise in the nonpolitical as Schmitt puts it? 

There is much to suggest that Hegel has done so. This is especially 
apparent when Hegel describes how all inhabitants must rally around the 
organism when the state is threatened (PR 278R). The observed individual 
has a duty to preserve the organism even if the individual’s own life and 
property are threatened (PR 324). This is especially so in wartime (PR 
234A). After all, the organic constitution manifests ethicality as well as 
a reflective bonding amongst the organism’s members. Both subject and 
stranger feel at home with the objectivity of the institutions, such as the 
courts, legislature, executive, and monarch, as well as of the posited laws of 
the legislature and executive. Objectivity finally reconciles with subjectiv- 
ity (at least until the reconciliation encounters other states in international 
legal consciousness). The organic constitution, which represents the recon- 
ciliation, is recognized by other organic constitutions as a legal person who 
“knows what it wills, and knows it in its universality as something thought. 
Consequently, it acts and functions in accordance with known ends and 
recognized principles, and with laws which are laws not only in themselves 
but also for the consciousness” (PR 270). There is no stranger possible if 
an ethos exists for itself and in itself and if the ethos recognizes itself in the 
stranger—that is, if the ethos is ethical. Indeed, at one point, Hegel sug- 
gests that the individual loses her or his capacity to reflect and to criticize 
the objectivity of consciousness as represented by the organic state: 


[ijn this way, ethical substantiality has attained its right, and the latter has at- 
tained validity. That is, the self-will of the individual [des Einzelnen], and his 
own conscience in its attempt to exist for itself and in opposition to the ethical 
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substantiality, have disappeared; for the ethical character knows that the end 
which moves it is the universal which, though itself unmoved, has developed 
through its determinations into actual rationality, and it recognizes that its 
own dignity and the whole continued existence [Bestehen] of its particular ends 
are based upon and actualized within this universal (PR 152). 


So, the quest for self-consciousness seems to have “disappeared” once objec- 
tivity is reconciled with subjectivity in the domestic relations of individual 
within the territory of the state. The dissolution of the drive to become self- 
conscious especially closes the act of thinking. Has Hegel himself excluded 
the very freedom that generated the drive of the subject to become self- 
conscious? Has Hegel elaborated the philosophy of the state of exception? 
There is substantial support for such a view in contemporary politi- 
cal philosophy. David Kolb takes this view, for example, when he writes 
in his The Critique of Pure Modernity that “[w]hen Hegel pulls everything 
into the transcendental realm, no longer does that realm face an empirical 
or external realm that it conditions. No structures based on ultimate op- 
position survive.” So too John Rawls accepts that the organic state ends 
Hegel’s analysis about the nature of politics.5* Rawls’s A Theory of Justice 
constructs a theory of justice from an externally posited procedure that 
is purged from any ethos or any immediacy with which the subject can 
be identified.* E. Tugendhat claims that independent reflection is no lon- 
ger needed.®° Dudley Knowles also concludes that “Hegel’s text does not 
read as though he is describing the mind-set of citizens with a lively sense 
of the publicly avowed credentials of authoritative institutions.”® Indeed, 
Knowles asserts that one would be better off if one did not philosophize 
(in Hegel’s speculative sense) if immersed in the organic constitution where 
objectivity (and the stranger) are reconciled with subjectivity. More, the 
Sitten of ethical ethos foreclose “the liberal self-awareness that continually 
holds the government to account in terms of public standards of justice.” 
Frederick Neuhouser, in his rich exegesis of Hegel’s texts,® also attributes 
a loss of the individual conscience and social criticism in the organic con- 
stitution in that one will have already endorsed the content of legality once 
an Organic constitution is institutionalized.®™ Jürgen Habermas suggests 
that one unifies with universals of the ethos “only in the framework of 
monological knowledge.”®* The organic state becomes the “ultimate self” 
which, when taken as an abstraction, is “simple and therefore an immediate 
individuality [Einzelheit|” (PR 280). And Schmitt claims that the dialec- 
tic ends with the arbitrary will of the state, not the never-ending quest 
for self-consciousness that Hegel holds out for philosophy.®* The state 
becomes a higher-ordered subjectivity than is the subjective freedom of 
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the individual. Hegel’s organic structure of consciousness is the object of 
contemporary criticism precisely because it supposedly ends the project of 
self-consciousness.°’ But is this so? 


a) The Arbitrary Will of the State 


Both Anglo-American constitutional principles and multilateral trea- 
ties provide that when the life of the state is threatened internally or exter- 
nally, the state may make an exception to the rule of law and impose its will 
over the domestic and international norms accepted in ordinary circum- 
stances.® Article 4 of the International Covenant of Civil and Political Rights, 
for example, defers to the state of exception “[i]n times of public emergency 
which threatens the life of the nation and the existence of which is offi- 
cially proclaimed.”® It remains a moot issue in common law jurisdictions 
whether the declaration of an emergency authorizes the usurpation of the 
rule of law.” When we turn to leading legal philosophers of the legitimacy 
of a state of exception, such as Hart, Schmitt, and Agamben, we find a very 
different state than that which Hegel situates in the organic constitutional 
order. The method of legal reasoning held out by general jurisprudence, for 
example, remains imprisoned in Verstand. It is difficult for general jurispru- 
dence to consider international law as binding upon the state which, after 
all, is founded on the rule of recognition.”! Time-consciousness is missed in 
Hart’s freezing of the experiential time in the rule of recognition. Schmitt, 
for his part, does locate a modern legal order in time-consciousness” but 
he ends such time-consciousness in the life and death struggle not un- 
like Hegel’s master-slave struggle which I recounted in Chapter 4. Time- 
consciousness is fixed in one moment of the act of thinking. He thereby 
entirely misses the ethicality of an ethos.”3 For Schmitt, the sovereign state 
ends the movement of self-consciousness.” The state shares no universals 
with other states and, accordingly, the state has only enemies and friends. 
The state’s arbitrary will dominates its relations with other states. And the 
presupposed social relations in the content of the laws posited by the state 
are immaterial to his legal philosophy. The state is an immediacy that com- 
petes with other immediacies without the particularity of reciprocal rec- 
ognition in the act of self-consciousness.”> The same holds for Agamben’s 
claim that Hegel justifies a permanent state of exception since immediacy, 
according to Agamben’s reading of Hegel, is the real. Language, which is 
said to incorporate immediacy into concepts, is a supplement of the real.” 

The mere expression of the arbitrary will, however, is hardly what 
Hegel holds out for the organic objectivity of consciousness. State officials 
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function in organs in the organism. A centrally organized structure con- 
strains the acts of each organ in the legal organism. These boundaries even 
constrain the acts of the monarch, as we have seen. Further, any posit of 
the arbitrary will of the executive or of the executive on behalf of the state 
opens the state to the very critique which Hegel offers of legal formalism 
(as retrieved in Chapter 5) and of the externality and of the state in civil 
society (as retrieved in Chapter 8). Further, the arbitrary will of the state, 
as subject, counters the possibility of reciprocal recognition of subject and 
stranger. Certainly, any state of exception proclaimed from the arbitrary 
will of the executive or even of the public through the executive would lack 
legitimacy because, once again, Hegel has consistently maintained that le- 
gitimacy rests in the self-consciousness of the individual. The appeal to the 
immediacy of the state, no matter how passionately and seriously espoused 
by individual inhabitants, expresses the arbitrary will, not the reflective 
will of speculative philosophy that Hegel associates with Vernunft. The 
consequence is that “folly, outrage, and the destruction of all ethical rela- 
tions” are produced (PR 270R). 


b) Peremptory Norms Against the State’s Arbitrary Will 


The reading of a state of exception into Hegel’s legal philosophy is also 
seriously problematic once one appreciates, as I argued in Chapter 4, that 
there are peremptory norms against state action, norms that render the 
state of exception void. Further, Hegel’s very linkage of the identity of law 
with legitimacy begs that the imposition of an alleged state of exception 
by the state be examined in terms of the ethicality of the content of the 
declaration of the emergency. This opens the inquiry into any effort by the 
state, having embodied the reconciliation of objectivity with subjectivity, 
to repress the very presupposition of philosophy: namely, that there are 
only two elements of philosophy—immediacy and mediation. I shall now 
address this presupposition and the inability of any state to repress it. 

In Chapter 4, I retrieved how immediacy draws from conscience, re- 
ligious practices, thought, and belief, all of which are immune from state 
interference. When Hegel traces the movement of observed consciousness 
into mediation by thinking, here too he recognizes important elements 
of such thinking that are immune from any state of exception. Contracts 
may be void, for example, even if posited laws authorize contracts into 
slavery. Further, all human beings, however unconscious, have the poten- 
tial to displace the violence of the arbitrary will (even of the state) with 
self-consciousness. Hegel is not just concerned with the extreme case of 


267 


268 Constitutional Shapes and the Organic Constitution 


slavery although this is not to understate its importance today. Even the 
erasure by the state of the possibility of abstract personhood undermines 
the very mediation of thinking. Indeed, the will itself is the expression 
of self-consciousness. If the state denies the very possibility of the will by 
claiming the will of the state as the reconciliation of the objectivity of con- 
sciousness with subjectivity, the act of self-consciousness terminates. In- 
deed, Hegel’s fundamental distinction between an animal and a human 
being rests upon the human propensity to think. The state as monologic 
subject, as held out by Habermas, Schmitt, and Agamben, is fit for ani- 
mals, not humans. 


c) International Objectivity of Legal Consciousness 


What is critical to appreciate in this context is that even if the state were 
considered an organic legal order of which the state is only one organ, 
self-consciousness moves into the international objectivity of conscious- 
ness. The latter proceeds through several movements which I identify in 
the next chapter, just as Hegel described of the domestic legal order. This 
being so, the freedom of the state to impose its arbitrary will upon other 
states, as Schmitt claims, is the very early moment of immediacy with the 
objectivity of international legal consciousness. Schmitt, in particular, de- 
scribes the inevitability of war in “the political” (that is, a situation of in- 
terstate struggle) as if the state cannot escape from the master-slave strug- 
gle for life that Hegel described of two immediacies that face each other 
without particularity.” Further, the arbitrary will of a sovereign state, so 
forcefully described by Schmitt and Agamben, is alien to the very spirit of 
self-conscious development that Hegel claims for the observed individual 
and for the philosophical consciousness. 


d) Closure of Development of Self-Consciousness 


The more serious problematic of the state as the subject with an ar- 
bitrary will is that such a state brings closure to the movement of self- 
consciousness. Once the interpreter reads closure into Hegel’s legal phi- 
losophy, the logic of the reading leads to the very terror—only in this case 
a state terror—that cautioned Hegel in his own thinking about the nature 
and identity of law. The arbitrary will of the state excludes any public- 
spirited reflection and criticism about the content of laws and their institu- 
tions. So too, the state as arbitrary will excludes any consideration of the 
ethicality of the domestic and international ethos in which the state itself 
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is situated. The organic constitutional order is not intrinsic in the sense 
of being self-sustaining and complete and, therefore, the ultimate source 
of freedom. The attribution of such an intrinsic character to the organic 
constitution closes philosophical inquiry just when the international ob- 
jectivity of consciousness takes form. Turning to the passage with which I 
began this study, “as far as the individual is concerned, each individual is 
in any case a child of his time; thus philosophy, too, is its own time compre- 
hended in thoughts” (PR 21). The readers of Hegel’s legal philosophy would 
do well to recognize their own interpretations as contextualized in their 
own times. This is so of Carl Schmitt’s reading of Hegel, immersed as he 
was in a world where hard sovereignty (a term that I shall develop in the 
next chapter) reigned supreme. 

The organic constitution is not an end in itself but the institutionaliza- 
tion of the human quest for self-consciousness. This quest, one needs to 
recall, is generated from a spirit that Hegel likened to Socrates’ daimonic 
voice and that he describes as divine by virtue of its invisibility or inacces- 
sibility to human concepts. As Hegel explains in his Vorlesungen tiber die 
Philosophie der Religion: 


It is the organization of the state that the divine has broken through [eingeschla- 

gen] into the sphere of actuality; the latter is permeated by the former, and the 
worldly realm is now justified in and for itself, for its foundation is the divine 
will, the law of right and freedom. The true reconciliation, whereby the divine 
realizes itself in the domain of actuality, consists in the ethical and juridical life 
of the state: this is the authentic discipline [Swbaktion] of worldliness.” 


The claim that the organic constitution ends the development of self- 
consciousness erroneously suggests a closure to time-consciousness. 
“Thinking is the absolute judge, before which the content must verify and 
attest its claims”:”? this is so for all the different forms of the objectivity of 
consciousness. Further, several elements of Hegel’s legal philosophy exem- 
plify the never-ending quest for self-awareness: the philosophic method 
of Vernunft, the continual movement of the philosopher’s reflective will 
to recognize the relationship between the individual and the stranger, 
the place of the family in different structures of legal consciousness, the 
problematic of legal formalism, the problematic of the exterior state, and 
the various shapes of a constitution. Hegel’s extraordinary insights about 
the unfreedom of each structure of reflective legal consciousness contin- 
ues after the philosopher recognizes the reconciliation of objectivity with 
subjective self-conscious in an organic constitution. The next chapter will 
exemplify such a continual movement when the organic legal order finds 
itself as only one legal person in international legal consciousness. 
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Shapes of International Law 


It is indeed tempting to end Hegel’s journey with the organic constitution. 
Hegel seems to have reconciled objective institutions of the state with the 
internal subjectivity of the thinking being. However, in the final paragraphs 
of Philosophy of Right, in his Introduction to the Philosophy of History, and in 
part three of Encyclopaedia (Philosophy of Mind), Hegel situates the state in an 
international objectivity of consciousness, and he then continues to identify 
different shapes of such an international objectivity. Each shape of the inter- 
national legal consciousness presupposes that the spirit of self-consciousness 
finds external constraints to its freedom. Only in this context, because the 
will has reached a domestic organic legal order, the will is now that of a 
sovereign state instead of an observed human being. Different shapes of an 
international S#tlichkeit gain momentum in the international conscious- 
ness. And ethicality continues to be the center of study in each international 
Sittlichkeit.! Socrates’ commandment, “know thyself” (Apology 21d5, 23bs), 
does not stop at the territorial boundary of Recht, for Hegel. Each time that 
the observed state recognizes an emergent objectivity that constrains its 
freedom, Hegel explains in Lectures on the Philosophy of History, “[t}he Spirit, 
in its new inward determination, has new interests and ends beyond those 
which it formerly possessed” (PH 147). The rupture between subjectivity 
and objectivity continues into various Sittlichkeit of international law. 

In short, the domestic reconciliation of objective institutions and laws 
with subjectivity generates the beginning of another series of movements 
of consciousness. On the one hand, the organic state, as the only recog- 
nized juridical person in international relations, is believed to reconcile ob- 
jectivity with subjectivity domestically. On the other hand, in the context 
of international relations, the same organic state is a single person which 
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posits its own arbitrary will unless that will causes harm to the universals 
of international legal consciousness. As with the individual legal person, 
ethicality exhibits the relations of one state with another (PR 279, 360). 
That said, Hegel is aware that “the welfare of a state has quite a different 
justification from the welfare of the individual [des Einzelnen]” (PR 337R). 

Like the human subject, the interpersonal! relations of the state, as the 
unit of the international legal order, are in continual flux. The organic 
state must develop vis-a-vis other states through the many “stages in the 
general development of mind in its actuality” (PM 536). As Hegel writes in 
the Preface to Philosophy of Right: 


since the rational, which is synonymous with the Idea, becomes actual by en- 
tering into external existence [Existenz], it emerges in an infinite wealth of 
forms, appearances, and shapes and surrounds its core with a brightly coloured 
covering in which consciousness at first resides but which only the concept can 
penetrate in order to find the inner pulse, and detect its continued beat even 
within the external shapes. (PR Pref. 21) 


In this chapter, I shall exemplify such continual movement by identifying 
three shapes of international legal consciousness: international law as ab- 
stract right, international law as civil society, and an organic world history. 

I shall begin by privileging Kant’s legal formalism and Hegel’s cri- 
tique of the formalism. In the first shape of international legal conscious- 
ness—international abstract right—the state is not aware of its separation 
from shared international norms. In the second shape—the international 
civil society—such a monadic state recognizes that it is dependent upon 
other states to fulfill its arbitrary will. The treaty, like a contract, fulfills 
the state’s arbitrary will. But still further external obstacles constrain state 
action in international civil society. This takes us to the third shape of in- 
ternational legal consciousness—world history. Shared peremptory norms 
void state action, even when that action is institutionalized in a treaty. I 
shall identify such peremptory norms. Hegel leaves us with the possibility 
that a state-centric international legal order may well dissolve, just as did 
the family, when the emergent peremptory universal norms displace inter- 
national abstract right and civil society (PR 344). 


I. KANT AND THE LEAGUE OF NATIONS 


Our entry point into Hegel’s philosophy of international law is Kant. In 
addition to Kant’s “Perpetual Peace,” Hegel cites other texts, particu- 
larly the works of Grotius, Pufendorf, and Christian Freiherr von Wolff 
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(1679-1754). Once we understand Hegel’s critique of Kant, I shall return 
to Hegel’s analysis of the presupposed structures of international law. 


a) Kant’s Peace 


There are several contexts where Hegel critiques the formalism of 
Kant’s theory of international law. Kant begins “Perpetual Peace,” for 
example, by setting out the now familiar principles of the freedom and 
equality of sovereign states inter se in an international legal order. No one 
state may acquire another by inheritance, exchange, purchase, or gift. No 
treaty of peace can have secret reservations. All states are considered equal 
juridical persons. A war of punishment (bellum punitivism) is “inconceiv- 
able” since such a war presupposes a hierarchy of regimes and therefore 
opposes the equality of states. 

Kant’s league involves a federation of states (a “league of nations”) with 
a Third to resolve disputes between states. The Third is a suprastate per- 
manent court. The federation of states, Kant believes, would bring peace 
because the interests of the federation would transcend the private inter- 
ests of each member state. Refugees and displaced inhabitants would be 
protected by this federation. Standing armies of the sovereign states would 
be dismantled. War itself would be illegal for, “[a}fter all, war is only a 
regrettable expedient for asserting one’s rights by force within a state of 
nature, where no court of justice is available to judge with legal author- 
ity.”* Kant admits that since states would not consent to such a world gov- 
ernment in his own day, he would have to be satisfied with a federation of 
states. Such a federation, he believed, would constrain the hostile acts of 
states although war would remain a possibility. 

Kant identifies two structures of international legal consciousness, and 
each presupposes an objectivity that remains alienated from the subjectiv- 
ity of the arbitrary will of the state. In the first, Kant falls back upon ius 
gentium, a concept first introduced by Cicero and the object of focus by 
Grotius.” The concept of ius gentium synthesizes the legal principles shared 
amongst civilized states. Kant’s tus civitas (where the individual possesses 
civil rights against the state) and tus gentium share a fundamental problem: 
both recognize the freedom of the state to dominate internally within its 
territorial borders unless the state causes harm to another state.° The state, 
like the individual human subject, possesses negative freedom. That state 
is free if its inhabitants lack any legal obligation to another state.” Consent 
is the basis of international legal obligation.’ State consent is so important 
to international law, according to Kant, that the laws of a state of nature, as 
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claimed by Grotius and Pufendorf, “do not and cannot have the slightest 
legal force.”? 

The second structure of international! law, according to Kant, is ius cos- 
mopoliticum where both individual human beings and states are juridical 
persons with standing before the international court. This second struc- 
ture, eventually institutionalized as the League of Nations following World 
War I, is “necessary” for there to be peace. What is needed is an “interna- 
tional state” (civitas gentium) which “would necessarily continue to grow 
until it embraced all the peoples of the earth.”!° Kant holds out the possibil- 
ity of a “universal community” where “a violation of rights in one part of 
the world [is] felt everywhere.” The binding norms of such a universal com- 
munity are, Kant says, an “unwritten code of political and international 
right” which can be transformed “into a universal right of humanity.” Kant 
associates such universal norms with a “cosmopolitan state.”!* If a secular 
state harms the cosmopolitan legal structure, public harm is caused. 


b) Hegel’s Critique of Kant’s League of Nations 


The problem with Kant’s league of nations, according to Hegel, is that 
the state is an abstract person, rather than an international subject, to use 
Hegel’s vocabulary. As a consequence, Kant’s theory of international law 
entertains the prospect of the alienation of intersubjective social relations 
between states vis-a-vis the formalism of interpersonal objectivity (PR 
135R). Behind the legal formalism, the arbitrary wills of states dominate 
international relations. The league of nations amalgamates such arbitrary 
wills. The league’s legitimacy might even be challenged by self-interested 
monadic states that are parties to the league. Thus, “even if a number 
of states join together as a family, this league, in its individuality, must 
generate opposition and create an enemy” (PR 324A). Philosophical con- 
sciousness observes how a league of states formally conceals such political 
struggle between states just as philosophical consciousness observed how 
legal formalism concealed the struggle of life and death between two im- 
mediate arbitrary wills. The league, that is, is reified from the power rela- 
tions between states. 

The league of nations risks collapse, according to Hegel, because the 
league represents an “empty formalism” or “empty rhetoric of ‘duty for duty’s 
sake?” As Hegel describes in the Preface to Philosophy of Right, this “phi- 
losophizing . . . could well have continued to spin itself into its own web 
of scholastic wisdom . . . [or] a world beyond which exists only God knows 
where” (PR Pref. 19—-10).!° Further, the league itself is an individual legal 
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person which becomes aware of external constraints upon its own free- 
dom. Nonmembers will be strangers to the league (PR 324A). As long as 
the international objectivity of consciousness is composed of abstract per- 
sons, whether as a state or a league of states, the objectivity is reified from 
the social relations between states. 

This formalism of the league has serious ramifications, according to 
Hegel. For one thing, the formalism ignores that state parties to the league 
possess the potential to develop in self-consciousness. This potential for 
self-consciousness has a deceptive formality even for a domestically organic 
constitution. On the one hand, the domestic legal order may have institu- 
tionalized the Szttlichkeit of an organism since it may have reconciled ob- 
jectivity with subjectivity. On the other hand, in its external relations with 
other states, the organic legal order associates the international objectivity 
of consciousness with its will. Immediacy characterizes the international 
objectivity of consciousness at the same time that ethicality characterizes 
the domestic consciousness. Hegel argues that the ethical ethos embod- 
ied in the organic constitution is only Objective Sittlichkeit, not Absolute 
Sittlichkeit.* Though organic domestically, the state only exists externally 
if other subjects of the international legal order recognize it as a person: 
“[w]ithout relations with other states, the state can no more be an actual 
individual [Individuum] than an individual {der Einzelne] can be an actual 
person without a relationship [Relation] with other persons” (PR 331A, 
322). Drawing from Grotius, Hegel asserts that shared universals, such as 
customs and general principles, are critical elements to the interpersonal 
relations of sovereign states.!> As the state emerges from the immediacy, its 
arbitrary will underlies the formalism of the contract or treaty with other 
states. The formalism is best represented by treaties (PR 270A, 333). Like 
the master/slave relationship recounted in Chapter 4, the struggle between 
arbitrary wills makes the stranger either a friend or an enemy. 


2. THE BEGINNING OF LEGALITY 


Hegel made a critical distinction in his understanding of the problematic 
of a modern legal order. This was his distinction between a stateless and a 
state-centric society. Nomadic peoples or “peoples at a low level of culture” 
(vulgas) can hardly be recognized as a state (PR 331R). The vulgas live in 
a “prelegal age.” Even if a tribe signed a treaty with a sovereign state, 
such as frequently took place between Amerindian tribes and the British 
during the sixteenth and seventeenth centuries, the treaty would not be 
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considered binding upon states because the tribe lacked the legal status of 
statehood in the international legal order.!” To the extent that the tribe or 
nation remains unrecognized in the objectivity, the objectivity is a mere 
empty shell that disguises the inward anthropological forces of a nation 
(PR 330R). The heroes of the prelegal peoples establish states (PR 350). 
“Civilization” has not yet arrived. 


a) The Ethnic Nation 


Now, in his discussion of international law at the end of Philosophy of 
Right and in his Introduction to the Philosophy of History, Hegel introduces 
the highest form of the noncivilized society: the ethnic nation.!* As men- 
tioned in Chapter 7, Hegel writes of the role of a family in international 
legal consciousness in two contexts.!? In the first, he compares the ethnic 
nation to a family where individuals are immediate with the universals 
of the nation and, in the second, there is a family of nations (PR 340). 
Hegel explains that “in its initial stage, a nation [Volk] is not a state, and 
the transition of a family, tribe, kinship group, mass [o]f people], etc. to 
the condition of a state constitutes the formal realization of the Idea [Con- 
cept] in general within it” (PR 349). Immediacy characterizes the nation 
just as it did the family in the domestic ethos (PR 346). A nation, because 
it is a concrete actuality, experiences time (PM 548). The nation has no be- 
ginning on a certain calendar date. Rather, collective memories have been 
previously experienced by ancestors. This experiential element of a nation 
has a spiritual character. The nation becomes self-conscious in relation to 
its own immediacy (being). 

Before the nation is a unified social entity, though, it is composed of 
individuals, much as Lucretius describes of creatures in the primitive con- 
dition without a language or laws.?° The individual is not even aware of 
her or his separation from the nation’s universals. Because of immediacy 
with the nation, the nation’s members do not think. The nation lacks a 
form. Hegel describes such individual human beings as “pulgas, not popu- 
lus” (PM 544, PR 279R). If the nation lacks the form of a state, it is “a con- 
dition of lawlessness, demoralization, brutishness: in it the nation would 
only be shapeless, wild, blind force, like that of the stormy, elemental sea, 
which, however, is not self-destructive as a nation—a spiritual element— 
would be” (PM 544). The members lack any self-consciousness of their 
membership in the nation. 

The ethnic nation, like the individual of the family, becomes increas- 
ingly self-conscious of its identity and of its relation with other nations and 
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states as the ethnic nation experiences time: the nation “lives at this point, 
and the deeds of that nation, achieve fulfilment, fortune and fame” (PR 
345). When the masses become aware that they share a nation, they become 
members, rather than units, of the nation just as an individual increasingly 
becomes aware of her or his membership in the Sittlichkeit through time 
consciousness. Each nation, Hegel claims, possesses its own identity “in its 
geographical and anthropological existence [Existenz].” The nation is marked 
by physical conditions, especially geography and climate (PM 545, 548). That 
said, the nation remains unrecognized by strangers external to the nation. 


b) The Beginning of History 


Until statehood is recognized, as I have argued about Hegal in earlier 
chapters, we live in a “prehistoric” or a “prelegal” world: “[a] nation with 
no state formation (a mere nation), has, strictly speaking, no history—like 
the nations which existed before the rise of states and others which still! ex- 
ist in a condition of savagery” (PM 549). History begins, for Hegel, when 
a nation is recognized as a state: that is as a legal person in the objectivity 
of international consciousness (PR 349-51). Only the state, not the nation, 
is deserving of recognition. 

To be externally recognized, the nation internally needs a centralized 
government (PR 349). Only when the nation becomes “organized” with “a 
governmental power” may private individual subjects participate in public 
affairs of the state (PM 544, 549). By inference, tribal members do not do 
so. The ethnic nation also needs courts of law, public authorities [Obrig- 
keit], and police to enforce the courts’ decisions before it can be recognized 
as a legal person (PR 279R). Hegel explains the development of conscious- 
ness from the nation to the state in this manner: “in the existence of a 
nation the substantial aim is to be a state and preserve itself as such.” Even 
the domestic organic legal order desires to be recognized as a subject by 
states in the interstate legal order. The nation exists domestically in actual- 
ity but not internationally (PM 549). The ethnic nation, though embod- 
ied in a self-conscious ethos, lacks the recognition until other sovereign 
states recognize it (PR 279R). Recognition of the nation as a state marks 
the development of the nation from immediacy to the mediation of formal 
personhood.”! Like the leap from the prelegal immediacy of the tribe to 
the legality of thinking beings, the immediacy of the nation similarly leaps 
into civilization as a state (PM 544). The self-conscious nation becomes 
“a vehicle for the contemporary development of the collective spirit in its 
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actual existence: it is the objective actuality in which that spirit for the time 
invests its will” (PM 550). 

The Volk develops from a “natural” to the legal existence of statehood. 

A nation, characterized by immediacy, acts from an arbitrary will with- 
out being aware of its separation from objectivity. When the ethnic nation 
recognizes itself as a nation (“geographically and anthropologically,” using 
Hegel’s criteria of a nation), and is then recognized as a sovereign state 
by other states, the nation gives bodily content to the form of the state. 
The state confers external form onto the nation as the content of the state 
(PM 552). The state becomes a self-determining author of the international 
objectivity of consciousness although the author is not yet conscious of its 
separation from the objectivity. 


c) The State as the Mark of Civilization 


Hegel is emphatic that the conferral of personhood upon an ethnic 
nation marks an advancement from prelegality to civilization.” Hegel’s 
association of civilization with the state is probably the second most im- 
portant assumption that Hegel makes in his legal philosophy.? When he 
discusses the nature of contract, for example, he asserts that the state, like 
an Enlightenment subject, 


is the rational destiny [Bestimmung] of human beings to live within a state, and 
even if no state is yet present, reason requires that one be established . . . The 
great advance made by the state in modern times is that it remains an end in it- 
self, and that each individual may no longer base his relationship [Beziehung] to 
it on his own private stipulation, as was the case in the Middle Ages. (PR 75A) 


As another example, Hegel insists that the inhabitant just cannot leave the 
State’s territory even if the state has breached the terms of the alleged contract 
with the inhabitant: “[t]he state itself must give permission for individuals 
[Einzelne] to enter or leave it, so that this does not depend upon the arbitrary 
will of the individuals concerned” (PR 76A). The state has such legitimacy in 
the international objectivity that it may expel an individual even if the indi- 
vidual desires to live in the territory of the state. International law “entitled 
civilized nations [Nationen] to regard and treat as barbarians other nations 
which are less advanced than they are in the substantial moments of the state 
(as with pastoralists in relation to hunters, and agriculturalists in relation to 
both of these) in che consciousness that the rights of these other nations are 
not equal to theirs and that their independence is merely formal” (PR 351). In 
sum, the state is a “great advance” from barbarism to civilization. 
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3. INTERNATIONAL ABSTRACT RIGHT 
AS HARD SOVEREIGNTY 


The nation is the emerging, though unaware, subject in international legal 
consciousness. The nation struggles to recognize itself and to be recog- 
nized as a state (PR 351R). Once so recognized as a legal person, the spirit 
of the ethnic nation continues in the formal personhood of the state. How 
so? Because the nation constitutes the content of the legal form of a state 
(PH 100, PM 552). Thus, the philosopher arrives at a moment of inter- 
national legal consciousness where the nation-state reconciles form (the 
legal person) with content (the nation) much as civil society reconciles the 
formalism of Abstract Right with the intentionality of Moralitat. At this 
point, the nation-state leaps from the “barbarism and unjust arbitrariness” 
of the unaware nation (PR 360). Germany had the potential to do so.”4 

I pointed out in Chapter 2 that the problematic for the legal philoso- 
pher is to explain why the laws of a state are binding upon individuals 
in a culture where there are thinking beings autonomous of objectivity. 
I examined this problematic in the context of domestic social relations in 
Chapters 4 to 9. Hegel also explains this problematic in the context of 
public international law, however. Here, Hegel asks “why are international 
laws binding upon the state and, ultimately, the self-conscious individual 
when both state and individual are autonomous from the international ob- 
jectivity?” When the state emerges from the ethnic nation, the state, like 
the abstract person of the domestic Recht, is unaware of its autonomy from 
international objectivity. Instead, the state immediately identifies with 
such objectivity. 

In this early moment of international legal consciousness the state, for 
example, wills the possession, the conferral of form and the assignment 
of a sign to the territory. The seized territory is thereby transformed into 
the property owned by the state. Since immediacy characterizes the arbi- 
trary will with such property, the state is unaware of other states. As Hegel 
quotes of Napoleon, “the French republic is no more in need of recognition 
than the sun is.”?° Or, as Hegel puts it elsewhere, “[t]he nation state is the 
spirit in its substantial rationality and immediate actuality, and is therefore 
the absolute power on earth; each state is consequently a sovereign and in- 
dependent entity in relation to others” (PR 331). At this early shape of the 
development of international legal consciousness, the state is “completely 
abstract and without any inner development” (PR 322R). This abstract 
right of the international self-consciousness constitutes hard sovereignty.”® 


Shapes of International Law 


Like the abstract person in the formation of property, contract, and 
crime, a monadic state in the shape of international legal consciousness 
as abstract right exists for itself (PH 63-64). The state is unaware of its 
separation from the objectivity of international legal consciousness: the 
state exists “without relation [Verhältnis] with other states” (PR 331). Like 
the abstract person who emerges from immediacy of the tribe in the act 
of thinking about the objectivity of nature, the state is a unity “which can 
satisfy [its] own needs internally” (PR 332). The state considers itself self- 
sufficient economically, socially, and politically. This is so, internationally, 
whether or not the state is domestically external to self-consciousness or 
is an organism. And so, the state does not depend upon other states nor 
recognize other states. When the state relates externally to other states, it is 
considered “a single secular power . . . [with a] single people and army” (GC 
21). Each state, like the person of domestic Abstract Right, feels immediate 
with the international legal consciousness so that international objectivity 
is whatever the state posits as objectivity. Other states are considered the 
same in content as the observed state: other states are assumed to have the 
same beliefs and national identity as the observed state. 

The consequences for international relations are profound. The state 
is free within its own borders (PR 337). In terms of its external relations, 
all other states are mere things in the objectivity of nature. Because the 
abstract state is only constrained by unassimilated external objects, the 
state is forever unhappy unless and until it recognizes itself in such objects 
by assimilating, colonializing, and conquering them. As in the Abstract 
Right of domestic objective freedom, the state, as an empty abstraction 
unaware of other states as persons, may assimilate, annex, or conquer ter- 
ritory as its own (PR 322R). The state may even conquer other states and 
bring it into its own consciousness as a monadic abstract state-person. In 
this first moment of international self-consciousness, the state is the sole 
person (PM 539). 


a) The Domaine Reservée 


In its internal relations, many institutions and many individuals par- 
ticipate in the deliberation and enactment of laws in an organic constitu- 
tion. And yet, in its external relations with other states, a single official, 
the head of the state, must represent the organic constitution (PR 329). 
The head of state possesses “direct and sole responsibility” for declaration 
of war and the making of peace, the commander-in-chief of the armed 
force, the diplomatic relations with other states by its ambassadors, and 


279 


280 Shapes of International Law 


the negotiation of treaties on behalf of the state (PR 328, 329). Precisely be- 
cause the abstract state considers itself alone in international relations, the 
head of state is immune from criminal and civil wrong committed against 
another state.’ 

Legal formalism constitutes legal reality in this first moment of the 
international objectivity of consciousness. As a form, the state may never 
have happened in history (PM $40). Particularity (the ethnic nation) may 
well be sacrificed in the name of the maintenance of the formalism. Equal- 
ity before the international formalism is one element of the objectivity 
(PM 544). The international objectivity of consciousness, willed by the 
monadic state, conceals the arbitrary will of the state (PR336). 

Schmitt best describes this early shape of the objectivity of international 
legal consciousness. The state, as Schmitt describes of his own historical 
period of the 1920s and 1930s, is “spatially self-contained impenetrable, 
unburdened with the problem of estate, ecclesiastical, and creedal civil 
wars.” The state acts solely from its own arbitrary will.”° Since the state is 
the only person in the international objectivity, the enemy is another state, 
not the inhabitants of the latter state.2° Because the state, like the person 
of domestic Abstract Right, is immediate with its own objectivity, there 
is no constraint upon its desire to possess and claim title to territory. The 
only constraint is another state which also acts from its arbitrary will. The 
stranger, at this point in international legal consciousness, is either an en- 
emy or a friend, as Schmitt puts it.4! The state alone decides the exception 
to the rule of law.** And it is a state of affairs or preexisting structure (the 
objectivity of consciousness), not some external transcendent or justifica- 
tory source, that situates the state as the sole decision maker in interna- 
tional relations. 

Returning to Hegel, this early shape of international legal conscious- 
ness protects a negative domaine reservée with which no external state or 
other organization may interfere. One such element of the domaine reservée 
is the freedom of the state to confer nationality onto whomever it so de- 
sires. As yet another incident of the domaine reservée, the state possesses 
the right to life. If its life is threatened, the state may go to war. Another 
incident of the domaine reservée is that the state possesses ultimate title in 
its territorial possessions, a claim which plagues legal colonialism to this 
day (PM 545, PR 324).°4 The state must defend its claim to absolute title to 
property by force if necessary: a “mass of people can call itself a state only 
if it is united for the common defence of the totality of its property . . . this 
is in fact self-evident” (GC 15). This is so because each state retains plenary 
legitimacy over all inhabitants and all other objects within the bound- 
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ary of its property: “over everything individual and particular, over life, 
property, and the latter’s rights, and over the wider circles within it.” This 
property-oriented legitimacy of a state in international legal consciousness 
is “the state’s own highest moment” because the state is recognized as the 
only person in legal knowledge. 


b) War 


War is one of the two methods to resolve differences amongst states in 
the shape of international abstract right. Because the ethnic nation consti- 
tutes the social content of the person, “whole nations are often more prone 
to enthusiasms and subject to passion than their rulers are” (PR 329A). 
Further, although Hegel does not condone the annexation of smaller states 
by larger states, there is no obstacle to prevent such in the hard sovereignty 
of international abstract right.*° This is so because of the immediacy of 
the individual state with the objectivity of consciousness in international 
Recht. War is inevitably the consequence of a struggle between arbitrary 
wills or “specific particularity” (PR 337). An unconditional peace between 
monadic states is just not possible. A state of war hovers behind all inter- 
national relations.” The monadic state must protect itself against attack. 
“The judgement of politics” reigns supreme (GC 70). Like the domestic 
master-slave struggle, war may result in a “good” consequence: namely, 
the movement from immediacy (the ethnic nation) to the Abstract Right 
of the international structure of consciousness (the monadic abstract state). 
Given the presupposed structure of monadic equal states, “war should not 
be regarded as an absolute evil [Ubel] and as a purely external contingency 
whose cause [Grund] is therefore itself contingent, whether this cause 
lies in the passions of rulers or nations [Volker], in injustices, etc., or in 
anything else which is not as it should be” (PR 324R). The shape of hard 
sovereignty, Hegel suggests, leaves an either-or choice before the abstract 
State: either the state must resolve disputes by a treaty-contract or it must 
go to war (PR 334). 

Because of the freedom from interference in its domaine reserveé and 
because of the incapacity of the monadic abstract state’s inability to recog- 
nize any other person (including a human being) as existing in the inter- 
national objectivity of consciousness, the state may call upon an inhabitant 
to “rally to its [the state’s} defence” (PR 326, 70A). And again, “[t]he true 
valour of civilised nations [Völker] is their readiness for sacrifice in the ser- 
vice of the state, so that the individual merely counts as one among many. 
Not personal courage but integration with the universal is the important 
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factor here” (PR327A). So too, the state may sacrifice private economic in- 
terests to its own arbitrary will (PR 325). More strongly, “it is certainly 
the case that the individual [einzelne] person is a subordinate entity who 
must declare himself to the ethical whole. Consequently, if the state de- 
mands his life, the individual! [Individuum] must surrender it” (PR 70A). 
Despite Hegel’s claim that act of self-consciousness remains peremptory in 
a domestic Szttlichkeit as I pointed out in Chapter 4, self-consciousness is 
subordinate to the arbitrary will of the state in the abstract right of inter- 
national legal consciousness. 

In the time-consciousness of international abstract right, war has posi- 
tive benefits which, in another shape of international objectivity, might 
be considered negative. War unifies a state. War thereby produces internal 
peace and strength to the state (PR 324R). With war, the state overcomes 
the domestic legal forms that otherwise protect possessive individuals (PR 
321-40). The path of individual self-consciousness in a domestic Sittlichkeit 
may be ironically advanced because the inhabitants become conscious of 
their recognition of strangers and of themselves through strangers. Such 
a sense of the ethos might otherwise remain latent and unconscious in the 
domestic relations or in the interstate relations of international Abstract 
Right (PR 338). Accordingly, war ironically “entails” international law to 
the extent that the latter provides a framework for the pursuit of the state’s 
arbitrary will. 


c) The Legal Reasoning in International Abstract Right 


There is another facet to the legal formalism of the hard sovereignty of 
Abstract Right. As with legal reasoning in civil society, the clarification and 
differentiation of concepts or Verstand become important in the interna- 
tional legal consciousness. The unit of law is a rule or principle (that is, a 
concept). Recalling the contrast between Verstand and Vernunft from Chap- 
ter 3, the problem with Verstand is that “ratiocination stops short at isolated 
determinations, and consequently knows only [individual] reasons [Ginde], 
finite viewpoints, and deduction from such reasons” (PR 279R). The legal 
reasoning in the emergent international legal order of autonomous abstract 
state-persons “goes back and forth over the reasons in question” (PR 326R). 
Legal reasoning excludes the content of the objectivity of international 
consciousness—its values, religious practices, art, music and other cultural 
sources, collective memories, political assumptions, and economy (PR 
326R). As a consequence, the philosopher fails to recognize any universals, 
except the empty indeterminate concepts of formalism (PR 337). 


Shapes of International Law 


Hegel explains that social actuality, in the context of this emerging 
international legal consciousness, is represented at this point through un- 
written customs (PM 547). A treaty represents the joint will of two abstract 
persons. Customary norms, in contrast, emanate from the social relations 
of such abstract persons (PM 547). What is taken as international legal- 
ity disguises social actuality (PM 547). Was bekannt, darum nicht erkannt 
[“what we are acquainted with, we do not therefore know”]. If only states 
would become self-conscious of shared universals, each state would recog- 
nize the other state as a member of a community with shared universals 
through which each recognizes the other as a member of an international 
Sittlichkett. 


4. INTERNATIONAL SITTLICHKEIT AS CIVIL SOCIETY 


The nation and the sovereign state develop through experiential time (PM 
548). But the observed state in the international legal order needs to “attain 
knowledge of its own true nature, that it should objectivize this knowl- 
edge and transform it into a real world, and give itself an objective exis- 
tence” (PH 64). This self-knowledge in the international context requires 
that the organism recognize itself through shared universals with other 
states (PM 377). Despite the binding character of laws domestically in an 
organic structure of legal consciousness, “it is equally essential that this le- 
gitimacy should be supplemented by recognition on the part of other states” 
(PR 331R). So, an important network of interstate relations overtakes the 
former system of monadic nation-states. One state exists if a second state 
recognizes it as a state and, further, if the first state recognizes the sec- 
ond state. Together, they share common interests as members of an inter- 
national ethos. Accordingly, there is a twilight of legal legitimacy between 
the domestically organic state on the one hand and its external relations 
with other states on the other. The state may exist in content (that is, as a 
nation) but not in form: “accordingly, these other states cannot be indif- 
ferent to its internal affairs” (PR 331R). 

Hegel identifies a movement in time into a second shape of international 
consciousness. I describe this as the international civil society. Soft sover- 
eignty characterizes this shape of international consciousness. Each state/ 
Person recognizes its dependence upon other states and yet, each state re- 
mains driven by its arbitrary will. Because of the arbitrary will, each state is 
either hostile or a friend to other self-determining organic constitutions in 
the international legal consciousness (PR 328R). Each state recognizes the 
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other as a legal person through mediating treaties. The mediation remains 
a matter of form because the parties to treaties are abstract persons. As 
with a contract, the treaties only become actual when they are enforced by 
the parties. The content of state party relations remains embodied by eth- 
nic nations, families of nations, collective memories, shared expectations, 
and all the other prejudicia that embody the content of interstate relations 
in international legal consciousness (PR 341). The content crystallizes 
when the form, whether a league of nations or a treaty, is enforced. To that 
end, the philosopher must address the actualization of international legal 
forms (PR 341). Despite the absence of an objectivity that exists for and in 
itself, one state will recognize another and thereby recognize that there are 
rules that guide their relations with each other.*” 


a) The Civic Nation 


Hegel appreciates that a state will not survive as a legal person if sev- 
eral ethnic nations provide the content of the legal form of one state: “if 
different nations constitute a single state, there remains within the state 
a certain weakness that is overcome only following the amalgamation of 
centuries” (1818/19 W249). What is needed, he believes, is a “civic nation.”28 
Over time, however, the “ethos” of the state “along with the infection of 
universal rationality . . . lessens the disharmony” (1818/19 W249). The state 
becomes increasingly conscious of itself as a secularized nation. 


b) The State’s Consent to be Bound to International Law 


The philosopher observes that this second shape of international law 
in modernity institutionalizes legal formalism much as Hegel describes 
of the domestic civil society. When one abstract state, which is party to a 
treaty, recognizes another state by virtue of the treaty-contract, the rec- 
ognition is “purely formal, and the requirement that the state should be 
recognized simply because it is a state is abstract” (PR 331). Such a state, 
“even if it is completely abstract and without any inner development . . . 
makes its appearance in history” (PR 322R). The consequence is that ob- 
jectivity of international legal consciousness is a mere shell which conceals 
the arbitrary will of the state-persons (PM 548). When two states recog- 
nize each other, each recognizes the arbitrary will of the other through the 
mediating concepts, contracts, institutions and treaties. These mediating 
forms ignore the internal ethos of states parties as well as their “present 
condition.” The internal ethos includes the nation of the state. Despite the 
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mediating concepts, there is no public Recht independent of the arbitrary 
wills of the state-persons. The treaty law is “so-called inter-national law” 
(PM 547). The treaty, like the contract in the domestic legal order, is a shell 
that preserves the potentially explosive arbitrary wills of states (PM 548). 

The treaty becomes the important mediation of international civil so- 
ciety. The state as an observed immediacy in international abstract right 
comes to realize that its needs cannot be fulfilled on their own. So, the 
monadic state enters into contracts with other states.?? A state now realizes 
that it will be free only when it recognizes other states through common 
interests. As Hegel explains early in his writing, treaties are “true contracts 
on which the reciprocal political rights of the powers are based” (GC 68). 
With the treaty, the one state recognizes the other state as an empty legal 
person. The treaty mediates between the state parties by assigning rights 
and duties to the contractees (PM 547). The treaty is like a contract be- 
tween persons although treaties lack the diverse forms of private contracts 
(PR 332). 

Consent provides an important element of this emerging international 
legal consciousness, as a consequence. First, if an international legal norm 
is binding on a state, this is so because the state has consented to the norm, 
not because there is a universal that is greater than the sum of the arbitrary 
wills of the state parties to the treaty. Pacta sunt servanda: a treaty binds 
Parties to it. A treaty is binding because two abstract persons consent to 
the terms of the treaty by virtue of the self-interest of each state (PR 336). 
Hegel clearly has in mind here what we call today “bilateral” as opposed to 
“multilateral” treaties. 

Second, as long as Hegel confines himself to the shape of interna- 
tional law as civil society, abstract persons confront each other as equal 
by virtue of their empty personhood left over from international abstract 
right. States are equal with each other despite their differences in strength, 
wealth, power, coercion, and the like (PM 539). Subject to the peremptory 
norms I identify in the next section, Hegel rightly offers little room for the 
rise and evolution of implicit obligations, better known today as custom- 
ary legal norms, in this shape. 

Third, the treaty, as a source of international legal objectivity, only re- 
lates to sovereign states as the institutionalized form of social relations. As 
a consequence, a nomadic tribe or “any people at a low level of culture” 
will not qualify for recognition as a juridical person: the nomad lacks “the 
abstract right to make whatever use he wills of his ownership in the land” 
(1817-18 21R.25). Treaties may constrain the possessive individualism of the 
state. In this vein, Hegel describes international civil society as “external 
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state law.” The particular person (the state) links with other particular per- 
sons (states) into an “outer” or international law (PM 536). As an elemen- 
tary moment of the development of international law, “[t]he relationship 
of states to one another is a relationship between independent entities and 
hence between particular wills” (PR 336). 

Finally, the international obligation in this emergent legal conscious- 
ness of international civil society, to the extent that it exists, cannot be en- 
forced by some central international adjudicative body: “there is no praetor 
to adjudicate between states, but at most arbitrators and mediators, and 
even the presence of these will be contingent, i.e. determined by particular 
wills” (PR 333R). As Hegel puts the point, when a state recognizes other 
states, “the broadest view of these relations will encompass the ceaseless 
turmoil not just of external contingency, but also of passions, interests, 
ends, talents and virtues, violence [Gewalt], wrongdoing, and vices in their 
inner particularity” (PR 340). There cannot be international crimes at this 
moment of the international objectivity of consciousness. 


c) The Recognition of the Dependence of One State upon Another 


Ethicality begins to become important at this point.*° The state be- 
comes conscious of its separation from shared universals in the interna- 
tional objectivity. The state gains a will by virtue of this self-conscious 
separation. The state is also recognized as “the primary freedom and su- 
preme dignity of the nation” (PR 322). Freedom develops as an im itself 
when the stranger is recognized as a stranger. But there is no im itself in an 
international civil society because its primary mediating institution, the 
treaty, merely manifests how states need each other to fulfill their own 
arbitrary wills. As Hegel affirms towards the end of Philosophy of Right, any 
one formerly abstract monadic state now recognizes that it is “the excep- 
tion and will of the other state” (PR 331). That is, the state-persons become 
aware of their need for other states. However, such interdependence hardly 
coheres with freedom. Other states constrain its action. 

So, the international civil society possesses two opposing tendencies. 
On the one hand, the philosopher observes that international civil society 
is initially a “latent childhood phase until it blossoms out in free ethical 
self-consciousness and makes its mark in universal history” (PR 347R). At 
this point, international civil society has a real existence or concrete spiri- 
tual principle in the “life of nations” (PH 30). On the other hand, as Hegel 
continues in the latter passage, this very structure of international civil 
society has built-in arbitrary wills that may die (PH 59). 


Shapes of International Law 


Once again, as with the domestic development of self-consciousness, 
an immanent social actuality strives to be recognized as a new form: 


the [philosophical] spirit . . . knows how to bring the unreflected—i.e. the 
merely factual—to the point of reflecting on itself. It thereby becomes con- 
scious of the limitation of such determinate things as belief, trust and custom, 
so that consciousness now has reasons for renouncing the latter and the laws 
which they impose . . . Spirit, in its new inward determination, has new inter- 
ests and ends beyond those which it formerly possessed. (PH 146-47) 


Put differently, international civil society is not concerned with the recon- 
ciliation of objectivity with subjectivity in the domestic Recht. Nor is in- 
ternational civil society concerned with individual instances of treaty rela- 
tions between states (PH 51). Nor is the spirit of international civil society 
the spirit of a federation of states, as Kant had entertained. Instead, par- 
ticularity in international legal consciousness grows immanently through 
the shared universals amongst states. The latter shared universals are the 
pillars of an emerging second international structure of objectivity. 

The particularity is no longer the arbitrary will of the state as Schmitt 
claims but the reflective will that transpires from within the act of think- 
ing by the state vis-a-vis universals shared with other states. This shared 
particularity, we shall see in a moment, subtly emerges into a worldwide 
objectivity that is reconciled with the subjectivity of the state and of the 
willing inhabitants of each state.*! As this worldwide consciousness takes 
form, the state recognizes other states at a multilateral level. As an ob- 
served consciousness, the state believes that there is no further external 
obstacle posited in its self-consciousness (PH 53). The state finally becomes 
free as an organic legal order because its former separation from objec- 
tivity is reconciled with its subjectivity. The international objectivity of 
consciousness becomes Recht as Recht. When this moment of international 
legal consciousness develops, the observed consciousness has moved to a 
third moment beyond an international civil society. 


$. THE SITTLICHKEIT OF WORLD HISTORY 


The third shape of an international Sittlichkeit is “world history.” As with 
the organic state domestically, world history emerges from several internal 
moments of international legal consciousness. As states become increasingly 
self-conscious of their universals shared with strangers (that is, other states) 
and of their roles in the objectivity of international consciousness, the beau- 
tiful life of the family of nations is displaced in favor of shared self-conscious 
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universals.#? The family of nations, a prelude to world history, is one shape 
of the content of the international consciousness (PR 347). Unlike the state 
as immediacy in domestic abstract right and unlike the external state in 
the international civil society, each state comes to accept shared norms that 
guide and even render void their own arbitrary wills. Unlike the less devel- 
oped shapes of international consciousness, such shared universals protect 
the individual human subject from the state. The universals are peremptory 
because they constitute the pillars of the consciousness of world history. If 
the universals are challenged, the very legitimacy of the shape is challenged 
just as we found with Hegel’s explanation of the nature of a crime. 

Hegel introduces a person in this third moment of the international 
objectivity. I am referring to the human subject. World history returns 
us full circle to the individual’s spirit of becoming self-conscious. In this 
third presupposed structure of international legal consciousness, the indi- 
vidual bonds with other individuals and with states because of the shared 
universals that draw immanently from self-consciousness: “[t]he fact that 
states reciprocally recognize each other as such remains, even in war—as 
the condition of rightlessness [Rechtlosigheit], force, and contingency—a 
bond whereby they retain their validity for each other in their being in and 
for themselves, so that even in wartime, the determination of war is that of 
something which ought to come to an end” (PR 338). 

Such a bond, which is manifested in the existence of war crimes and 
crimes against humanity (neither of which is, interestingly, of contempo- 
rary construction in public international law), does not bring closure to 
the quest for international self-consciousness though. There is no closure 
or fixed a priori phase of the international legal order even though, today, 
we may believe that “it is natural” that states go to war. Rather, the partic- 
ulars (the ethnic nation, the state, the family of nations, the universal pe- 
remptory norms) are only experiential moments in the time-consciousness 
of the international objectivity. An ethnic nation may die just as it was 
born through time-consciousness. So too a sovereign state may be swept 
away (PR 340). As such, a “spirit of the world,” where a state-centric le- 
gal order no longer exists, remains a possibility immanent in international 
self-consciousness. Indeed, Hegel explains towards the end of his lectures 
on the Introduction to the Philosophy of History that within, yet beyond, the 
organic constitution, there lies a “world-historical” nation (PH 82). This 
is not the ethnic nation that has developed from the clan or tribe. This is a 
reflective international Sittlichkeit which has returned full circle to the self- 
consciousness of the individual human subject. 


Shapes of International Law 


a) The Content of World History 


What exactly is the content of this form of international Ssttlichkeit? 
World history is actual or existent in that the spirits of the ethnic nation, 
the family of nations, the hard sovereignty of the international abstract 
right, and the soft sovereignty of international civil society have become 
theoretical constructs or forms. As soon as the observed self-consciousness 
comprehends its own identity anew, spirit emerges as the content of a 
higher shape of international consciousness. As such, the earlier form be- 
comes alien to the new stage of self-consciousness (PR 343). This occurs in 
external as well as domestic social relations. 

If the philosopher remains imprisoned in the domestic organic Sitthch- 
keit, the philosopher would be overwhelmed with “empty words” and “a 
superficial play of contingent and allegedly ‘merely human’ aspirations and 
passions” (PR 343R). There would be no international objectivity of con- 
sciousness that was legitimate #7 itself and for itself: The arbitrary will of each 
state would dominate. The state would posit its arbitrary will to fit its own 
utilitarian objectives. This shape of the international legal order as abstract 
right or even as international civil society does not close the development of 
self-consciousness, however. International abstract right is only one shape 
that develops into others and all movements through time-consciousness 
become mere shells in world history (PR 341). International Spirit is not a 
finite being (PM 549). Spirit is infinite in development (PM 548, 549). 


b) The Subjective Life-Fovce of the Objectivity 
of International Consciousness 


World history necessarily generates from the self-consciousness of the 
thinking being as do all presupposed structures of domestic and inter- 
national consciousness. This is what authorizes the legitimacy of a modern 
state-centric objectivity of consciousness. And now we find Hegel suggest- 
ing that this very quest for self-consciousness legitimizes the laws of world 
history as the third moment of international legal consciousness. The ele- 
ments of this form of reflective international S#ttlichkeit are neither abstract 
Nor irrational. Nor do they constitute the “blind fate” of a nation or Volk 
(PR 342). The engine of the emerging international structure is the very 
drive (of love) to recognize others, a drive that Hegel describes in the early 
pages of Philosophy of Right (PR 158, 158A, 147R) and confirms towards the 
end of the treatise (PR 342). 
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Justice, albeit an imperfect justice that has begun with the leap from 
the prelegal condition of statelessness, is meted out in this emerging inter- 
national legal structure of world history. The philosopher of the early nine- 
teenth century could not possibly have known what shape of international 
consciousness lay implicit in the social relations of observed states in our 
day. It is conceivable that the emergent international legal order tomorrow 
may well lack sovereign states as the primary persons of international Recht. 
Whatever shape the world spirit takes, the drive for self-consciousness is not 
terminated with a state-centric international legal consciousness. Nor does 
closure end with the rhetoric of universal human rights in a state-centric 
international legal order (PH 141). Further, the emergent universals of a 
presupposed international legal structure that reconciles objectivity with 
subjective freedom “falls outside” the points of view of “justice and virtue, 
wrongdoing, violence [Gewalt], and vice, talents and their [expression in] 
deeds, the small passions and the great, guilt and innocence, the splendour 
of individual and national life [Volkslebens], the independence, fortune, and 
misfortune of states and individuals (der Einzelnen]” (PR 345). The recon- 
ciliation of the objectivity of international consciousness with subjectivity 
emerges into the very statelessness with which Hegel began his philosophy 
of law. Hegel returns us to the very presupposition with which he began: 
namely, that philosophy concerns either immediacy or mediation. 

The role of the lawyer/judge, as with the philosopher, is to recognize 
the emergence of such an international legal order, to identify the im- 
plicit peremptory presupposed pillars (what are called peremptory norms) 
of its structure, and to examine the content of the posited international 
legal rules and doctrines that hard and soft sovereignty have heretofore 
accepted as “givens.” By studying the content in terms of how states rec- 
ognize strangers, the philosopher examines the ethicality of international 
legal consciousness. Boundaries of thinking are revised. The scholar/phi- 
losopher becomes aware that the content of the shapes which she or he has 
taken for granted has outgrown its formal shapes. And that content is not 
drawn from rules posited by suprastate institutions nor from treaties/con- 
tracts but from the religious and cultural practices of individuals, their as- 
sumptions and expectations, their social organizations, images of art and 
literature, and the customs guiding and regulating the persons (the states) 
of existing structures of international legal consciousness. Hegel explains 
in his Lectures on the Philosophy of History that the spiritual self-consciousness 
of world history “is the sum total of all possible perspectives” (PH 30). 

The world spirit emanates from the thinking being as a legal person 
recognized as a state. Such a spirit of the world is “the highest right of 
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all” (PR 340). The universal spirit of the world is infinite in contrast with 
the finite spirits of particular states. The universal spirit is infinite because 
there is no object that stops or obstructs the development of world self- 
consciousness. Like the objective spirit (or organic constitution), so too 
the world spirit has a divine character: “[t]he ethical life is divine spirit 
indwelling in self-consciousness, as it is actually present in a nation and its 
individual members” (PM 552). Indeed, the spirit of self-consciousness that 
generated the various movements of self-consciousness constitutes world 
history. World history is what Hegel pronounces on several occasions as 
“the world’s court of judgement” [ Weltgericht] (PR 340)* or as “the higher 
praetor” of “universal spirit which has being in and for itself, i.e., the world 
spirit” (PR 339A). The court of world history, that is, is not an institutional 
court, such as Kant proposed, but a “court” of self-consciousness where 
states, as persons, are obligated to follow norms that are constituted from 
the shared universals in the emergent structure of world consciousness. 
Indeed, the state may not have explicitly consented to the norms (as in 
a treaty) nor implicitly done so (as in custom). It makes sense, then, that 
Hegel would not end his treatise, Philosophy of Right, with an excursus into 
the nature of the organic constitution as objective spirit. Rather, Hegel 
ends the treatise with an overview of a presupposed universal structure of 
international legal consciousness: that is, of absolute spirit. 


c) The Legitimacy of the Objectivity of World History Consciousness 


The thrust of Hegel’s argument is that, like the human subject whose 
intentionality becomes an element of domestic legitimacy of the objectiv- 
ity of consciousness, the state comes to realize that its intentional acts to- 
wards strangers bear upon the legitimacy of international objectivity. The 
intentionality, in turn, is also immersed in an ethos whose universals are 
historically contingent and separate from the state-party as a legal person. 
The universals become pillars of an emergent objectivity of consciousness 
within which and by virtue of which each state recognizes itself in the 
other states that heretofore had been considered enemies. The formerly 
monadic state of international abstract right and of the interpersonal rela- 
tions of international civil society are slowly displaced in favor of a Sit- 
tlichkeit where the state is aware of its separation from the objectivity of 
international consciousness. In addition, the state becomes aware of other 
states/persons in the objectivity. 

In addition, there is a reciprocal recognition of states (not a mere inter- 
dependence) in world history. This is manifested by the relation of “another 
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to another” or as stranger to stranger as though the stranger were external 
to the state-person when in fact the stranger dwells inside the conscious- 
ness of the state-person (PR 323). The emergent international ethos gains 
ethicality. The state becomes bonded with the shared unwritten univer- 
sals. The bond, the product of reflection this time, legitimizes the state’s 
actions vis-a-vis strangers. Even war takes place within the boundaries of 
the universals of international humanitarian law [Völkerrecht] (PR 338). 

As with my examination of harm in Chapter 4, harm in an interna- 
tional law context is private and public. In the international civil society, 
the monadic state, as a legal person, may be harmed by a breach of a treaty, 
for example, or by “an injury to the recognition and honour of the state” 
(PR 334). The harm is a private harm. In order to be an international crim- 
inal harm, we draw from Chapter 4, there has to be a public wrong where 
an act contravenes the very legitimacy of the international legal structure 
of consciousness as a whole (PR 33s). This point arises with world history. 
International law now represents the “Idea [Concept] as a concrete whole” 
(PM 336). Hegel expresses this point when he says that public harms are 
directed against “the idea [Vorstellung] of such an injury as a danger threat- 
ening from another state” (PR 335). This concept of a public harm in the 
international objectivity of consciousness suggests that a state has legal du- 
ties to inhabitants of its own and other states as well as to other states.*® 

The domestic civil society and organic constitution of the Philosophy 
of Right, then, are only two steps in the progress towards a greater organ- 
ism of the world community. This progress is never closed.*° And so, the 
organic structure of actuality, represented by the sovereign state, is now 
displaced in favor of binding laws of an objectivity of international con- 
sciousness with norms that trump the arbitrary will of the state. The “pres- 
ent world” of equal sovereign states, as with international civil society, is 
but a “shell” whose “kernel” drives self-consciousness into a different pre- 
supposed structure of consciousness (PH 83). The emergent international 
legal structure “incorporate[s] a universal of a different order from that on 
which the continued existence of a nation or state is based” (PH 82). Once 
again, as with domestic intersubjective relations, a reflective Sittlichkest 
takes hold of self-consciousness. 

Consciousness has returned full circle to the very presupposition of a 
state-centric legal order: namely, the self-conscious thinking being. The 
basis of legal obligation is neither a treaty nor a customary norm. In- 
stead, states share peremptory norms of the international structure of self- 
consciousness. These norms particularize the otherwise empty negativity of 
states as enemies or friends. The universals are greater than the sum of their 
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parts, independent of the treaties to which a state had explicitly consented 
and independent of customary norms to which it had implicitly consented. 

As an example, Hegel points out that one such peremptory norm is that 
the ambassador of a state be protected from prosecution or harm by the 
state of residence (PR 338). Further, peremptory norms ensure that states 
may Not initiate or continue war for an unjust cause. One such unjust cause 
would occur if a state initiated war in order to preserve the arbitrary will 
of a ruler’s family or the self-interest of a particular individual. Another 
unjust cause of war would occur if the particular arbitrary will of a state 
caused the war (PR 338). 

Further, Hegel lectures that peremptory norms even guide the conduct 
of war. One such guiding norm is that war be conducted “in a humane 
manner” (PR 338A). Further, military officials owe duties to the offi- 
cials of another army despite war and armed struggle. These humanitar- 
ian norms arise over time from an internal sense of obligation of the state 
towards foreign troops during wartime. The legal obligations of which 
Hegel writes and lectures proscribe and prescribe actions by a state, not 
the acts of individual citizens of the state: “[t]he current customs that war 
is waged only against the state as such, as a whole; it is waged against 
individual humans only insofar as they defend the state, so those who no 
longer attack or defend are protected” (1822/23 W257). The universal legal 
structure protects civilians as well as the officials of a state during war. 
Hegel lectures further that “[t}he rule is, then, to treat with hostility only 
those who act with hostility.” Medics, priests, and physicians are exempted 
from harm by the enemy state. So too, prisoners are protected from harm 
by the enemy army (PR 339). Further, a conquering state owes duties to 
protect the citizens of the enemy state. One such duty is the freedom of a 
prisoner of war to contact family members and friends privately (PR 339). 

General peremptory norms of the international consciousness of world 
history are not legally binding because some supranational institution 
has so enacted the norms (1824/25 W257, PR 339A). Rather, the general 
norms are binding because they manifest reciprocal recognition of strang- 
ers through shared universals represented by treaties, customary norms, 
and peremptory norms. Such universals emanate from within the states. 
Harm to individual human beings causes harm to the very legitimacy of 
the international legal order of which states are members as are individual 
human subjects (PR 339). When the state acts in its external relations in 
this third shape of international law, the state extends its particularities— 
including the social-cultural content of its nationhood—to the other states. 
The state recognizes itself in the stranger heretofore taken as an enemy or 
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potential enemy. The stranger may well be another state or, more likely, an 
individual human subject, a foreigner or migrant worker, a stateless sub- 
ject or an aboriginal of a state’s territory. The stranger has become the very 
human being who always had the potential capacity to think. The project 
of self-consciousness began with the latter act of thinking. The general pe- 
remptory principles of civilized states evolve into the “spirit of nations.” 


d) Universal Peremptory Norms for the Protection of Subjectivity 


Are there any hints in Hegel’s works of a very different international 
legal structure than the hard and soft sovereignty inherited from the sev- 
enteenth century? 

I shall end my retrieval of Hegel’s philosophy of law by suggesting 
that Hegel, indeed, does address how the objectivity of international legal 
consciousness reconciles with individual self-consciousness. Central to the 
implicit structure in world history is the absence of state centrism. The 
most important element of world history rests upon peremptory norms 
that protect the self-consciousness of the thinking being in a presupposed 
structure of consciousness. Peremptory norms invalidate the posited do- 
mestic laws of the state as well as the treaties and customary norms that 
protect the traditional role of the state as the only legal person.*” Hegel lec- 
tures that the ius gentium “gives the most advanced, more civilized peoples, 
who use the land better, a right to it—a right that does not, however, de- 
rive from personality” (1817/18 21R.25). The third moment of international 
legal consciousness derives from the peremptory norms of a presupposed 
structure that is independent of the arbitrary will of each state. 

What are the arguments to suggest that the third shape of international 
law would privilege such peremptory pillars of the structure? 


i) The Inalienability of Self-Consciousness 

The first argument, recounted in Chapter 4, claims that some features 
of the human subject cannot be alienated to another person, including 
the arbitrary will of a state. The most important such feature is the very 
subjectivity of the human subject her- or himself. Elements of such sub- 
jectivity are “my universal freedom of will, ethical life, and religion” (PR 
66). Hegel explains the sanctity of the subjective drive to become self-con- 
scious in this way: “[t]he comprehensive totality of external activity, i.e. life, 
is not something external to subjectivity, which is itself this personality 
and immediate” (PR 70). This inner life cannot be alienated. The phi- 
losopher cannot retrieve how the individual recognizes others through 
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the universals of a legal order without presupposing that the individual 
can become self-conscious. This, in turn, presupposes the source of self- 
consciousness, as I explained in Chapter 6, as love. Without the inalien- 
ability of the drive to become self-conscious, any structure of international 
legal self-consciousness that invalidates this drive would be illegitimate 
and therefore illegal. Although the state in the first two moments of inter- 
national legal consciousness could expect the individual to sacrifice her or 
his life for the domestic organic legal order, this expectation has dissolved 
in an international consciousness that is no longer state-centric. 

Hegel adds, in a lecture at the time of his writing Philosophy of Right, 
that property differs from those goods that are “not so much my posses- 
sion as rather constitute my very own person [my emphasis]—my personality 
as such, freedom of the will, ethical life, religion—are accordingly inalien- 
able [univerdusserlich| and imprescriptible [unverjabrbar)” (1817/18 29.32). 
Hegel continues in his remarks in the lectures that there are some “inalien- 
able and imprescriptible” things “of which, to the extent that I possess 
them, I cannot divest myself and of which, even to the extent that they are 
possessed by another, I am not prevented thereby from regaining posses- 
sion should I so will” (1817/18 29R.32). 

What is it that is inalienable and imprescriptible? Again, the subjectivity 
of the human being and, in particular, the inward self-conscious reciprocal 
recognition between two strangers through shared universals. Further, my 
subjectivity is even imprescriptible because the judge of the ethos in which 
I live is not a judge appointed by the state but my own self-consciousness. 
This, in turn, is inalienable with the rise of modernity (1817/18 29R.32-33). 
These inalienable elements of the human subject help to explain why a slave 
cannot freely agree to be a slave. They also help to explain why Hegel em- 
phasized the importance of public education, of Vernunft in such an edu- 
cation and in the desirability of inculcating Bildung (1817/18 158.244), the 
concept with which I began this book about Hegel’s philosophy of law. 

Hegel offers examples of the return to individual self-consciousness in 
the objectivity of international consciousness. Although the slave is not 
aware of her or his inward freedom, the slave has the potential to become 
free (PR 66R). So too do barbarians and serfs possess the potential. The 
peremptory norms of life, personality, freedom to think, and the like even 
apply to barbarians: “[i]n fact, this is even recognised in reality in those sit- 
uations where civilised nations come into contact with barbarian hordes” 
(PH 124). Peremptory norms that protect subjectivity include security of 
the person, the right to property and to contract, and freedom from slav- 
ery. Hegel considers a contract involving robbery, murder, or slavery as 
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null and void: “anyone is entitled to revoke such a contract” (PR 66A). So 
too, no religious leader may dominate the beliefs of another since spirit lies 
immanent in the human subjectivity, not in some externally posited reli- 
gious doctrine or text or self-proclaimed representative of spirit (PR 66A). 
There are also limits to the ownership of property. 


ii) The Protection of Immediacy 

In the emergence of the objectivity of consciousness that intercedes be- 
tween individual human being and the objectivity of nature, the philosopher 
presupposes immediacy and mediation as the only sources of knowledge. 
This presupposition raises a second set of arguments as to why the inter- 
national objectivity of consciousness protects individual self-consciousness 
from the arbitrary will of the state. When international objectivity emerges 
from international abstract right and civil society, the state itself is con- 
strained from harming the potential for self-consciousness in the imme- 
diacy. Even heroes such as Hercules and Brutus lack a legitimacy to kill 
themselves. Life is immediate with the very subjectivity of the human being 
and, as such, the state may not kill or torture the individual just as in do- 
Mestic society, the individual may not commit suicide (PR 70R). As Hegel 
explains, “[t]he disposal [Entäuferung] or sacrifice of life is, on the contrary, 
the opposite of the existence [Dasein] of this personality. I have, therefore, no 
right to dispose of my life” (PR 70, 70R). Hegel continues as follows: 


as this individual, I am not master of my life, for the comprehensive totality of 
activity, i.e. life, is not something external to subjectivity, which is itself im- 
mediately zhis. Thus, it is a contradiction to speak of a person’s right over his 
life, for this would mean that a person had a right over himself. But he has no 
such right, for he does not stand above himself and cannot pass judgement on 
himself. (PR 70) 


If the state could undermine or proscribe the very existence of immediacy, 
the very act of thinking would lack its beginning. The human being would 
lack a potential to develop. 

This argument has a further prong for Hegel presupposes that if 
knowledge is not immediate, then it is mediated by concepts. In this vein, 
the rights and duties that the philosopher associated with Moralitat, when 
extended to international law, presuppose the “inalienable [unverdusserlich| 
and imprescriptible [unverjagrbary’ human subject. Whatever the differences 
of particularity amongst individuals, “al! [human beings] are identical. A 
human being counts as such because he is a human being, not because he is a Jew, 
Catholic, Protestant, German, Italian, etc.” (PR 209R). World spirit recog- 
nizes such an equality of human beings by recognizing the individual in 
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the stranger through their shared universals immanent in the act of think- 
ing. Individual rights and duties outweigh the structures of international 
abstract right, and the shape of international civil society. All the rights 
with which the contemporary constitutional lawyer is familiar “enter on 
the scene only with the consciousness of them.” The international con- 
sciousness of objectivity crystallizes after the organic constitution recog- 
nizes itself in a former enemy, whether the enemy be another state or a 
“foreigner” living within or without its border. This, in turn, presupposes 
the inviolable inward kernel of subjectivity without which one cannot have 
constitutional rights in an organic constitution (PR 29R.33). 


6. CONCLUSION 


The philosopher’s striving to observe the different implied structures of 
international legal consciousness must begin somewhere. And Hegel has 
it begin with the immediacy of the ethnic nation. If the philosopher ob- 
serves the objectivity of international consciousness as if the latter were 
imprisoned with the immediacy of hard sovereignty, there would only be 
friends and enemies. The state would posit its arbitrary will with no recog- 
nition of difference in the international consciousness. Given the inward 
origin of the self-consciousness, there remains the possibility that the hard 
and soft sovereignty models of international objectivity contradict the very 
possibility of subjectivity. If such is the case, then the peremptory norms 
that protect subjectivity in world history may well invalidate state action. 
Such a Sittlichkeit will even be higher than an institutionalized religion 
since the world spirit is a higher form of self-consciousness than religious 
self-consciousness.*® The universals of world history begin and end with 
the inward subjectivity of the human subject will. The universals emerge 
as pillars of the world historical legal structure of consciousness. Although 
there will invariably be movement implicit in the world historical struc- 
ture, the drive to become self-conscious, grounded in unmoved love for 
the stranger, will invariably be nonalienable and imprescriptible. 

The emergence of the legal consciousness of world history happens on 
its own. World historical individuals, without the joy of personal reward 
and happiness, transcend the immediacy (like Alexander), at the sacrifice of 
being murdered (like Caesar) or deported (like Napoleon) (PH 85). What 
distinguishes such world historical leaders is that in order to draw the la- 
tent social actuality from the shells of legal formalism, epitomized by hard 
sovereignty and even soft sovereignty, the world historical leaders may well 
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contravene Gesetze in the sense of the posited laws of the state. Political and 
social struggle, conflict, and suffering may result. However, inhabitants 
will identify with the emerging boundaries of the world historical spirit. 
The possibility of a domestic or international Sittlichkeit lies latent in the 
earlier shapes of the objectivity of consciousness. 

Philosophers, such as Savigny and Fries, Kant and Fichte, took the 
nation-state as the ultimate source of binding laws in Hegel’s day. Even 
today, legal and political philosophers, such as Hart, Raz and Coleman, 
Schmitt, Derrida, and Agamben—all of whom have distinguished them- 
selves from themes and arguments of Hegel’s—assume that the state is the 
ultimate source of the legitimacy of international legal consciousness. But 
Hegel realized that a state-centric objectivity of international legal con- 
sciousness did not terminate the development of self-consciousness (PR 
346, 347). Even the subjectivity of the state invariably becomes alienated 
from the objectivity of international consciousness. The forms protect and 
guide state action to the exclusion of the individual human being who re- 
mains a stranger to the international objectivity. A state-centric interna- 
tional legal consciousness becomes aware that it is unfree in the shapes of 
the international abstract right and international civil society. 

Legitimacy, after all, rests in the development of self-consciousness in 
terms of the recognition of the subject with strangers inter se. If the state 
is the subject, the state remains unfree because of the external strangers to 
its territorial domain. Once the observed individual comprehends that the 
formalism of the objectivity of consciousness is contingent, constructed 
by human subjects, and estranged from subjective freedom, the implicit 
forces pierce the veil of the state-centric formalism which masks the recip- 
rocal recognition of the stranger with the sovereign state in international 
legal consciousness (PR 347R). 

The ethicality of a state-centric international law vis-a-vis the human 
subject becomes a possibility. And this possibility may be actualized when 
the will displaces nationalism, xenophobia, exclusionism, racism, and sex- 
ism, all apparent with the state-centric rupture between objectivity and 
subjectivity. The world history becomes “another nation,” Hegel claims (PR 
347R). Struggle, war, and interstate conflict now succumb to a social ac- 
tuality that returns to Hegel’s presupposition of the immediacy-mediation 
of knowledge. The human subject is no longer separate from international 
objectivity. In contrast with our own day, the possibility exists of an in- 
alienable subjectivity that generates the ethicality of self-consciousness. 
Such a self-consciousness is Hegel’s starting point in his journey to under- 
stand why the laws of a state are binding upon a thinking being. 


Conclusion 


Once the philosopher, like Hegel, begins to retrace the journey of self- 
consciousness through Western legal culture, it is very difficult to put the 
story aside. Hegel’s legal philosophy is magnetic. Hegel’s themes remain 
pressing in our own time. His issues and ours ask two questions. First, 
“what is the identity of a legal unit?” As to the identity of a legal unit, we 
ask whether there is more to legality than legal rules. Principles? Policies? 
Social interests? Fundamental values? The anthropological morality of an 
ethos? The content of rules, principles, and other concepts? Second, “why 
does a legal unit bind an individual in a culture which ascribes to a think- 
ing being who is separate from objectivity as represented by institutions 
and legal units?” Hegel’s legal philosophy suggests that the rule in a statute 
or ratio of a precedent is binding only if the lawyer or judge or philosopher 
is capable of relating the ethicality of its content—that is, the extent to 
which the content manifests the reciprocal recognition of strangers—to 
the presupposed objectivity of consciousness in an ethos. This concerns 
the ethicality of an ethos. The issues of the identity and binding character 
of legal units are alive and well today. For if the legal philosopher confines 
thinking to the identity of law without addressing the legitimacy (that is, 
the second) issue, the philosopher’s project reinforces legal formalism. In- 
deed, the philosopher participates in the formalism. 

The legitimacy of a legal unit is contextualized, for Hegel, in a presup- 
posed structure of legal consciousness in an ethos. The philosopher becomes 
increasingly aware of its boundaries and of its content which subtly and 
eventually take form. The legal unit is situated in time-consciousness of the 
structure. Is a unit void if its content contradicts that imminent structure’s 
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pillars? Is the structure moving through experiential time to a different set 
of boundaries and assumptions? Does legal legitimacy depend upon the eth- 
ical relation of one individual with another as represented in the universals 
shared in an ethos? To what extent does legal reasoning address the rupture 
between the objectivity of legal institutions and the social relations between 
individuals? Does legal reasoning relate doctrines with social actuality? To 
what extent does the contemporary legal education institutionalize the re- 
ification of legality vis-a-vis social relations? In particular, if legality closes 
the rupture between self and stranger through shared universals, does legal 
education institutionalize the Vernunft needed for a competent lawyer to ad- 
dress issues about the rupture between subjectivity and objectivity? Does le- 
gal competence include the anthropological study of the rituals and customs 
of stateless peoples such as aboriginal peoples? the social history of different 
ways of organizing social relations? the relation of states to the peremptory 
norms of the objectivity of consciousness; and, most importantly, the modes 
and forms of exclusion of inhabitants from domestic and international struc- 
tures of legal consciousness? Is the recognition of the stranger in Hegel’s 
legal philosophy premised upon the stranger as located in territorial knowl- 
edge, a term I shall explicate in a moment? Is there any way to understand 
legal knowledge other than in terms of territorial space? 

Today it might be tempting for the Anglo-American lawyer, judge, or 
philosopher to discard these issues as impractical, if not utopian. On the 
one hand, the elements of the domestic organic legal order, as elaborated 
by Hegel, have largely been institutionalized: the separation of powers, the 
independence of the courts as a third party to disputes, the codification of 
customs, statutory reforms, appellate courts, the public participation in 
adjudication through the jury, alternative forms of dispute resolution, the 
public financing of education, the hiring and promotion of public service 
on the basis of merit, a public service which represents the universals of the 
ethos, and the franchise. Even a higher education has been institutional- 
ized where the rhetoric of the professional administrators may mimic the 
aspirations of Vernunft, despite the entry of professional schools, the en- 
tertainment praxis of education, the skills-objectives of higher education, 
and the cost-benefit basis of administrative decisions impacting upon the 
potentiality of self-consciousness. 

On the other hand, despite such institutionalization of the elements 
and judicial rhetoric of an organic legal order, the characteristics of for- 
malism and the arbitrary will remain in the domestic and international 
objectivities of consciousness. For one thing, we remain imprisoned in 
a structure of consciousness where the state is believed to be external to 
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subjectivity and self-consciousness. Further, intermediate social organiza- 
tions “exist” by virtue of the conferral of legal standing on them by the 
state authorities. As Hegel writes in this context, the institutional offices 
of governmentality are responsible to protect nongovernmental organi- 
zations. The state accords “legal recognition [Berechtigung]? to all such 
“communities and corporations” (PR 295). The state even confers legal 
standing to charitable or religious organizations. Both politics and adjudi- 
cation proceed as if one arbitrary collective will were better than another. 
Instead of an active thinking subject who desires to become self-conscious, 
a media-infused entertaining culture plays to arbitrary wills of individuals 
and the arbitrary will of the aspiring organic state. The subject remains 
as disaffected and alienated from the objectivity of consciousness as she 
or he ever was in Hegel’s day. Social actuality is characterized by, at best, 
soft sovereignty with interstate wars on the one hand and terror by the 
state officials against its inhabitants on the other despite the rhetoric of 
universal human rights. The media, politicians, inhabitants, and even legal 
philosophers seem to have lost the capacity to control their human con- 
structions, including the state-centric international legal consciousness. 
With some universities excepted no doubt, Anglo-American institutions 
of higher education are rapidly losing any sense of Bildung as important 
to education and, instead, formalism, rhetoric, and Verstand are becoming 
the name of the game. Legal formalism permeates pedagogical materials 
of professional law schools as well as of the legal reasoning of judges. In- 
deed, the effort to relate the content of legal doctrines to social actuality is 
readily excluded from legal formalism as prelegal. Vernunft would require 
an ambitious educational program that related phenomenology with social 
history, the history of philosophy, Greek and Roman classics, literature, 
and the relation of these to the social relations of individuals presupposed 
in the substantive content of legal doctrines and institutional practices as 
experienced in ethé, including tribal ethé, through experiential time. 


I. DOES HEGEL’S LEGAL PHILOSOPHY ESCAPE 
FROM LEGAL FORMALISM? 


What we need to ask in light of the above events is whether Hegel’s legal 
philosophy itself has escaped from the very legal formalism that he exposed 
of the legal philosophers of his own day. Does the idea of ethicality in an 
ethos, for example, exclude individuals who do not share the universals of 
the ethos? Does a domestic or international legal order, which claims to 
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respect and institutionalize universal human rights, externalize the latter as 
merely hortatory? Are intermediate organizations indigenously generated 
immanent from self-consciousness, or do they exist by virtue of the legal sta- 
tus conferred by external state authorities? Has Verstand become entrenched 
in legal reasoning to the exclusion of Vernunft? Does the international legal 
consciousness protect the domaine reservée of the state with the consequence 
that private harm is caused in the name of public harm? Has the move- 
ment of self-consciousness been reduced to abstract concepts purged of self- 
consciousness by state officials as much as by passive subjects? 

What motivated Hegel, more than anything, was his contempt for the 
legal formalism of his day and his fear of the consequential terror. His 
antipathy to legal formalism had its roots in the crises of Hegel’s life: the 
alienation of the life experiences of the inhabitants of German principali- 
ties from the feudal objectivity, the social hierarchy that excluded meritori- 
ous public servants from the elite, the Treaty of Westphalia’s failure to rec- 
ognize Prussia or Germany as a state, the French Terror, the loss of his two 
school friends, his depressive personality, and the lack of recognition of his 
own philosophical potential until late in life. But did Hegel ever succeed in 
elaborating a legal philosophy that escaped from legal formalism? 


a) Are Intermediate Organizations Intermediate? 


To respond to this question, we might first examine Hegel’s introduc- 
tion of intermediate social organizations into his analyses of civil society 
and the organic constitution. Hegel explains that such organizations, gen- 
erated independently from the state, play a critical role in the organic consti- 
tutional order that I retrieved in Chapter 9. The family, corporation, social 
classes, and public authorities exemplify such intermediate organizations. 
The individual is a member of the intermediate organization as well as a 
member of the state. Jürgen Habermas describes such intermediate social 
organizations as the “public sphere.”! Habermas has directed our attention 
to the role of intermediate organizations in eighteenth-century England 
where private individuals, independent of the market and the feudal struc- 
ture, deliberated in a common space about public issues. It is questionable, 
however, whether intermediate organizations infuse a uniform voice in the 
public space of an organic constitutional consciousness.” Scholars have also 
suggested that Habermas’s historical claims about the decline of the public 
sphere in late-nineteenth-century England are suspect.? In addition, social 
changes did take place as a consequence of intermediate groups.* 


Conclusion 


I wish to suggest a different tack about the role of intermediate groups, 
at least with regard to Hegel’s claim about their role in contributing to 
an Organic constitutional structure of consciousness. From Hegel’s stand- 
point, intermediate organizations take formation from their own indig- 
enous generation. Further, inhabitants voluntarily choose whichever or- 
ganizations are their own, although there is a “natural” proclivity to join 
one organization over another. Indeed, the most important intermediate 
social organization, the family, is generated from love. 

Yet, once the intermediate organization has been formed, the state’s in- 
stitutions posit legal standing upon the organization as if the state were prior 
and external to the intermediate organizations themselves. Hegel is clear that 
this is so for every intermediate organization, except for a charity. As a conse- 
quence, the organization becomes a reified legal person in the objectivity of 
consciousness instead of functioning as the source of social bonding of the 
individual with strangers through shared universals. The latter universals 
mediate between the objective freedom of state institutions and posited laws 
on the one hand and subjective freedom of self=consciousness on the other 
(PR 302).° This is so of the family as much as it is of any other intermediate 
organization such as a corporation, union, or university. Accordingly, before 
an organic legal order is institutionalized where the inhabitant feels at home, 
governmental organizations confer legal status upon intermediate organiza- 
tions and then assimilate them into the legal discourse about objectivity so 
that the organizations become important elements of the external state. 

The consequence is that by Hegel’s own terms, the social relationship, 
nested in intermediate organizations, becomes an untouchable remainder 
to the “organic” objectivity of consciousness. Further, the external state’s 
conferral of legal status onto an intermediate organization, as a remainder, 
conceals the intentionality of the individual member. The intermediate or- 
ganizations exist as instruments of the external state, not as manifestations 
of the individual’s recognition of strangers (that is, ethicality). As with the 
universals of civil society, instead of institutionalizing the reflective will, 
the universals of the organic constitution appear to ignore social relation- 
ships in the intermediate organization. 


b) The Problem of Institutionalizing Criminal Law 


When Hegel examines the nature of criminal law, he introduces the 
notion of the legitimacy of the objectivity of consciousness. This legiti- 
macy exists i» and for itself, independent of private harm. Hegel believes 
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that he has introduced an important advance over the contemporary crim- 
inal law of the European states as well as of Germany where crimes were 
considered private harms and were privately prosecuted. Hegel’s challenge 
is to explain why a self-conscious individual would feel bound to laws that 
proscribed such public harms. Once he so establishes his claim, it would be 
legitimate for the state to possess a monopoly of violence within the bor- 
der of its territorial title and to use violence to punish a criminal. 

How would Hegel institutionalize the legitimacy of universals in the 
sentencing of a criminal, one might ask. In particular, would Hegel sub- 
scribe to a rational code of sentences for each crime? The last thing that 
Hegel would advocate, of course, is a sentencing code with a certain pe- 
riod of imprisonment for each type of crime committed. Instead, any par- 
ticular sentence would be linked with the extent to which the criminal act 
challenges the very legitimacy of the legal order. But how is it possible to 
measure such a contradiction between the criminal act on the one hand 
and the legitimacy of the domestic or international legal order on the other 
if the criminal’s harm is irrational? Further, are the criminal’s intentional 
meanings even relevant? Must not the criminal internalize the universals 
of the legal order for retribution to be efficacious? And yet, Hegel would 
hardly think so since Hegel has given such weight to the self-conscious 
thinking of the observed individual independent of objectivity. 


2. IS THE LEGAL ORDER LEGITIMATE INDEPENDENT 
OF THE ARBITRARY WILL? 


This raises a further question concerning Hegel’s legal philosophy. Hegel 
aspires to explain why a thinking being would feel bound to the state’s cen- 
tralized institutions and posited laws. Hegel believes that he can respond 
to this issue by elaborating how the subject would feel bound to the state 
by virtue of a reflective will. But has Hegel succeeded in this endeavor? 


a) The Rule of Law and the Public Law 


Hegel’s notions of public (as opposed to private) harm and of the rela- 
tion of public harm to the legitimacy of a legal order raise the possibility 
that Hegel himself has succumbed to legal formalism on a further account. 
The courts adjudicate disputes regarding private property and contracts. 
The public harm remains separate from the private realm. By accepting the 
private-public distinction, Hegel leaves it open for the state to dictate what is 
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incorporated into the public realm. For, given the duality, the court may well 
consider the state’s acts as political and therefore excluded from the scrutiny 
of the courts. The arbitrary will still posits the “law” of the all-important 
public realm. In addition, even if the enactment of a particular public harm 
were the consequence of public deliberation, the public harm, by virtue of 
its separation from private harm, would be left to politicians rather than to 
the rule of law adjudicated by the Third.ć But this very separation of politics 
from legality, in turn, opens the risk that legality will be subordinated to the 
public realm. And this, in turn, raises the prospect that the arbitrary will of 
the state escapes from legislative and judicial scrutiny. Indeed, it raises the 
prospect of state terror. Hegel thereby restores the private rights, which he 
contextualizes in civil society, as a critical element of the reconciliation of 
objectivity with subjectivity in an organic constitution. And then, he does 
so at the same moment that he privileges the arbitrary will of the objective 
institutions as constitutive of public harm. Once again, Hegel fails in his ef- 
fort to subordinate the arbitrary will to the reflective will. 


b) The Displacement of Public Harm by Private Harm 


There is a further consequence of Hegel’s theory of legitimacy. When 
Hegel addresses the nature of a crime, he emphasizes that the criminal act 
challenges the very legitimacy of the legal order itself, of Recht as Recht. 
Hegel distinguishes public wrong from private wrongs in this regard. And 
yet, Hegel grounds the legitimacy of the emergent legal order, to a large 
extent, in terms of private economic and social relations. 

In brief, the legitimacy of the objectivity of consciousness dissolves 
into the private disputes about property and contract because property, 
contract, and personhood constitute the universals of Abstract Right. The 
above-mentioned transformation of the subjectivity of intermediate orga- 
nizations into the formalism of objectivity is just one further example of 
Hegel’s reliance on private social relations. Indeed, Hegel’s Science of Logic 
as well as his Lesser Logic are preoccupied with the interrelations of subject 
and object without the introduction of the objective spirit of institutions, 
posited human laws, unwritten customs, religious principles and practices, 
and the like. Hegel only begins to work the latter into a sense of objective 
spirit in section two of the Philosophy of Mind (1817), his lectures on legal phi- 
losophy beginning in 1817, and his Philosophy of Right (1821). When he does 
so, he retrenches legitimacy in the private subjectivity that emerges from 
tribal legal cultures. Even when Hegel addresses objective spirit in part III 
of Encyclopaedia (Philosophy of Mind) and in Philosophy of Right, the organic 
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constitution—the ultimate domestic reconciliation of objectivity to subjec- 
tivity—depends upon the private relations of an individual vis-a-vis other 
individuals as strangers. The universals of the objectivity of consciousness 
do not exist independent of private harm. Public harm dissolves into private 
harm. Legality remains separate from legitimacy and the latter dissipates into 
the calculus of the individual arbitrary will as posited by the state officials. 


c) Stateless Peoples 


Hegel’s effort to reconcile objectivity with subjectivity meets a further 
problem. Hegel distinguishes legal legitimacy from a premodern stateless 
society. This is the thrust of Hegel’s problematic as retrieved in Chapter 2. 
Stateless peoples vary from the most violent (the Huns), because the Huns 
lacked centralized institutions and attachment to territory, to the more 
civilized barbarians (such as the Teutons). Now, Hegel claims that a philos- 
opher’s categorization of an ethos focuses upon the capacity of inhabitants 
to recognize strangers in their act of thinking. And thinking is advanced, 
Hegel postulates, if the inhabitants share common centralized institutions 
as well as assumptions and expectations that bond them with each other 
and with strangers in a stateless society. The highest form of civilization 
in this context is the emergence of a territorial state, in Hegel’s view. For a 
state is a self-conscious author of written laws. Such laws are the inscription 
of deliberation and reflection by the state’s officials. A tribal legal order 
lacks such self-conscious authorship. The tribal laws are unauthored. Hegel 
explains that such stateless societies therefore are best studied as “prehistor- 
ical” or “prelegal.” The legal philosopher, Hegel claims, must “leap” from 
“the prelegal” to “the legal.” For once human beings begin to think, they 
ve-present the former identity of immediacy with unwritten customs. The 
immediacy is ve-presented as concepts that mediate between the individual 
and the stranger. The quest for legitimacy hinges upon the extent to which 
the monad of civil society becomes a member of the objectivity of con- 
sciousness by feeling “at home” through just such mediation by concepts. 

Hegel’s hierarchy of societies, however, possesses an exclusionary as 
well as a bonding character. The leap into the philosophy of a state-centric 
legal consciousness excludes stateless societies by virtue of their immediacy 
between tribal members and the tribal custom. The leap also excludes state- 
less inhabitants who find themselves in a territory whose title is claimed by 
a territorial state. Not much territory under or above the territory of the 
globe, if any, remains terra nullius, if there ever were such. Even territory, 
which lacks any effective centralized governmental structure, is claimed 
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by some states as their own entitlement. But if stateless, the inhabitant 
of a territory may lack diplomatic protection, be internally displaced, and 
be denied a public education, minimal social security, and the economic 
security of redistributive laws. These are precisely the sorts of protections 
that Hegel claims as peremptory over the arbitrary will of the state. And 
yet, formidable numbers of such groups appear exempt from protection in 
Western states today as well as from the organic constitution. 

Aboriginal peoples in North and South America, for example, exem- 
plify the enigma of statelessness in a state-centric international legal order. 
One might consider aboriginal organizations as intermediate vis-a-vis an 
organic constitution. However, unless the state has recognized the orga- 
nization by virtue of a statute or a treaty, the aboriginal peoples remain 
stateless. As with the family, estates, corporations, and other intermediate 
organizations, the aboriginal peoples may well generate their own inter- 
mediacy, and yet, the state’s conferral of legal standing upon aboriginal 
tribes incorporates the tribes as a reified legal form—the Aboriginal Peo- 
ples—into the presupposed objectivity of the legal consciousness. Thus, 
the universals of the ethos embody the recognition of the stranger at the 
risk that the individual stranger, as a member of a stateless aboriginal com- 
munity, is a remainder exterior to the objectivity of consciousness. 

Hegel’s association of rationality with the self-consciousness of the 
individual, further, excludes the many groups today whose members feel 
immediate with the group. Hegel focuses upon intersubjective, not inter- 
group, relationships. The three moments of the will, the three domestic 
forms of the ethical ethos, and the two shapes (abstract right and civil 
society) of international law manifest highly reified legal orders to group 
identity. The notion of a collective memory especially underlines the ex- 
clusionary character of an ethical ethos.” Collective memories cannot be 
measured, discovered, or recovered as if elements in an objectivity of con- 
sciousness. The collective memories may be untrue in fact or may even be 
symbolic. They are experienced through a time-consciousness rather than 
posited as if a scientific fact. Verstand does not help the retrieval of collec- 
tive memories precisely because they constitute the content of the differen- 
tiating concepts of Verstand. 

Now, Hegel excludes such collective memories as prehistory and, there- 
fore, as undeserving as elements of legal legitimacy. Further, his description 
of the three forms of the will in the early passages of Philosophy of Right de- 
scribe how the objectivity of consciousness in Abstract Right “supersedes” 
(PR 21R), “penetrates” (PR 24), “overlaps” (PR 24), and “passes over” (PR 
26A) the collective memories of a subject. All dependence upon any group 
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identity is “eliminated” (PR 23). As a consequence, the excluded collec- 
tive memories shared by individuals configure the group as a stranger to 
the ethicality of an organic constitution. This is so because only personal 
memories can be observed as elements of objectivity. Subjectivity remains 
constrained by collective memories. The latter have escaped observation 
as elements of objectivity. Strangers will remain vulnerable and even un- 
protected if their collective memories differ from the dominant collective 
memories of the ethical ethos. 

The universals of the organic constitutional order, then, are not shared 
between subject and stranger despite Hegel’s best effort to address the eth- 
icality of a reflective ethos. The exclusionary character of Hegel’s legal phi- 
losophy is especially exposed when Hegel raises the prospect that philoso- 
phers or even lawyers, judges, and legal scholars, in a civilized society, will 
officiate, teach, argue, adjudicate, decide, and enact laws with a “sense of 
an ethical ethos” in which they are immersed. Such officials must desire to 
play a role appropriate to the universals of the ethical ethos in which they 
find themselves.® The individual will desire to be self-conscious because 
that is just the way individuals behave in a civilized society. My point is 
not that this is just one more example of the never-ending character of the 
development of self-consciousness. For the individual may well become 
self-conscious of her or his place in the ethnic or racial hierarchy in the 
presupposed structure of law. Rather, my point is that the very core idea 
of spirit excludes important social phenomena that are not individualisti- 
cally oriented. One self-conscious subject may well share a radically dif- 
ferent collective memory than that of a self-conscious individual. Hegel’s 
philosophy of law, in privileging the individual’s self-consciousness over 
the group, has succumbed to the very legal formalism that he attributed to 
Fries, Savigny, Kant, Fichte, and Schelling. 


d) Legitimacy and Violence 


This raises a further element of the formalism of Hegel’s organic con- 
stitution. For the individual’s bonding with the universals of the organic 
constitution may well depend upon symbols, such as a flag in the case of 
the United States or a rock in the case of Scotland or the Crown in En- 
gland, rather than upon signs that represent concepts.? Does a criminal’s act 
contravene the objectivity of consciousness when the criminal’s act offends 
universals that are symbolic rather than significatory? Does the symbolic 
bonding return the philosopher to the immediacy as experienced in an eth- 
nic nation? Or is the bodily identity with a symbol the same reconciliation 
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of objectivity with subjectivity that Hegel describes of a reflective Sittlich- 
keit? After all, the symbols are often the object of reflection by the Anglo- 
American philosopher and historian today. If legal legitimacy is associated 
with the symbolic universals of bonding with the organic constitution, how 
is it possible to quantify the harm caused to such symbols? Does the public 
harm meet a lesser standard in times of crisis than in times of peace, for ex- 
ample? Is the philosopher left with Hegel’s theory of punishment grounded 
in shades of legitimacy? Of shades of barbarism and of modernity? 

If this is so, how can there really be crimes against international uni- 
versals i» and for themselves without an inquiry into the ethicality of the 
presupposed international objectivity of consciousness? Can the state even 
conduct war against another state if its own legitimacy is dependent upon 
the historically contingent shape of the objectivity of international con- 
sciousness? If the content of the objectivity outgrows the form that privi- 
leges the arbitrary will of the state, does war remain legitimate? Can the 
state officials enforce state terror in the name of the organic whole if the 
shape of the development of international consciousness that had protected 
the arbitrary will of the state has dissolved in favor of an international civil 
society or, better, a world history? Can war ever be legitimate if the legiti- 
macy itself of a state’s laws is up for grabs? 

Hegel has enormous faith that the secular organic state represents 
and constitutes the self-reflective will. Indeed, the critical distinction be- 
tween barbarity and modernity is the extent to which social relations are 
organized in a centralized state that other states recognize as a state. The 
reason why he gives such “enormous strength and depth” to the modern 
organic state is that it allows for the development of self-conscious subjec- 
tivity at the same time that the state is reconciled with such subjectivity 
(PR 260). The state, Hegel explains, does more than embody the particu- 
lar experiences of its citizens: the state’s officials think about the objects 
of consciousness. The state officials know the state’s will, and they know 
this will as an object of the state’s consciousness (PR 270A). Indeed, Hegel 
suggests that the inhabitant just cannot escape from the territory owned 
by the state. Without a state, Hegel assumes, inhabitants would return to 
Fate, nature, customs, or the arbitrary will to determine legality. 

The serious issue, for us today, is whether such a state possesses a do- 
maine reservée free from scrutiny and external interference. May the state 
posit its own arbitrary will against its own inhabitants if the inhabitants are 
alleged to have questioned the very legitimacy of the state? May such a state, 
for example, indefinitely intern, torture, expel or participate in the disap- 
pearance of inhabitants whom state officials deem enemies of the universals 
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shared in the organic objectivity of consciousness? May the domaine reservee 
of external sovereignty justify the state’s decision to enter into war? May the 
state officials presuppose that the state’s arbitrary will is legitimate without 
addressing the identity of the shape of international objectivity? 

The international legal order never gets off the ground as long as organic 
states act as if they have unlimited internal and external freedom to posit 
an arbitrary will. Conversely, if the structure of international conscious- 
ness presupposes a world history that institutionalizes peremptory norms 
and the reconciliation of objectivity with individual self-consciousness, is 
a state of exception even possible? For issues of legality invariably collapse 
into issues of legitimacy if we have learned anything from Hegel, and the 
state of exception presupposes that the state is nested in the abstract right, 
not the civil society or world history, of the international objectivity of 
consciousness. 

Chapter 9 suggests that Hegel assumes the importance of the frame- 
work of the rule of law in the domestic interrelations of individuals and 
governmental authorities. We saw in my Introduction that Hegel person- 
ally reacted against the violence of revolutionary terror, civil war, feudal- 
ism, and the revenge of tribal heroes. Hegel distinguished the modern 
legal order from the stateless society precisely because of the priority of 
the thinking over immediacy. The organic legal order clearly subordinated 
the monarch, all public authorities, and the populace to the rule of law by 
which Hegel signified the conferral of form over the arbitrary will. But is 
Hegel consistent in this respect? Does he not maintain a role for violence 
in the day-to-day interpretative acts of the state’s officials? 

The issue is important because it remains with us today. Hegel reminds 
the philosopher, as do Hart, Stanley Fish,” and Derrida’! more recently, 
that the modern legal order, not unlike a tribal one, is constituted from 
violence. And Hart has admitted that “nothing succeeds like success.”!? But 
one must ask whether Hegel succeeds in excluding a role for violence in 
even the very constitutive acts of the organic legal order or of world history. 
For, if we return to the initial moments of a self-conscious individual in a 
stateless society, the violent possession of an external thing generates the ba- 
sic legal concepts of property and contract. So too, a state’s claim of title to 
territory follows the physical seizure of land. Further, violence is the main 
pillar by which Hegel stands in his explanation of the theory of retributive 
punishment. And, in his description of the nuclear family of civil society, 
he asserts that parents may coercively break the arbitrary will of the child 
in an effort to inculcate universals into the consciousness of the child. Vio- 
lence is manifested through the inculcation of universals in public educa- 
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tion: the violence will involve a “pedagogical coercion or coercion directed 
against savagery and barbarism [Waldheit und Rohheit|”? (PR 93R). More 
generally, the development of self-consciousness in a society may be subtly 
violent, Hegel admits. This subtle violence permeates the displacement of a 
stateless society by a state. Why is the organic legal order legitimate and the 
stateless tribal order illegitimate if both are constituted from violence? Why 
does Hegel’s philosophy require a leap from the prelega! tribe to the legal- 
ity associated with a state if all shapes of self-consciousness are explicitly or 
implicitly infused with violence upon the stranger? 


e) The Third 


Hegel makes a serious effort to explain the dissipation of violence in 
terms of the role of an impartial judiciary. As mentioned before, Hegel 
calls such a judiciary “the Third.” Such a judiciary, appointed by merit, 
transcends private and public disputes. The court adjudicates disputes be- 
tween arbitrary wills with reference to the spirit of the universals of the 
objectivity of consciousness. For one thing, the Third acts in a disinter- 
ested and impersonal manner between the parties. Further, the Third 
treats them equally before the objectivity of legal units. Further, the Third 
institutionalizes the anonymity of a rule or of an impartial judicial entity 
to any dispute. The court guards the boundary between private and pub- 
lic. The court also guards the jurisdictional boundaries of officials and 
offices in the governmental organization. The governmental organization, 
in turn, offers an opportunity for subjects to access objectivity through a 
court representative and the jury. Without a Third of some sort, Hegel’s 
subject would have duties towards the stranger out of fear that she or he 
might be colonized, or massacred, or excluded from the territory of habita- 
tion by the arbitrary will of the state. Or, she or he might be deprived from 
the minimal economic and social security that Hegel describes of the do- 
mestic civil society.!? Hegel’s Third renders a judgment with the ethicality 
of the reciprocal recognition in the social ethos in mind. So too, the state, 
in turn, acts as the Third on behalf of the organic legal order in external 
relations with other states. The Third acts independently of the state when 
the state is a party to a dispute. 

Or does it? Is the Third really impartial and independent of the arbi- 
trary wills of disputants? Is the Third not tilted towards one of the parties 
in both private and public disputes? 

The problem is particularly obvious in light of the problematic that 
Hegel poses as recounted in Chapter 2. For the reflective Sittlichkeit is 
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state-centric in civil society, or in an organic legal order, or in the first 
two shapes of international law. The state is directly or indirectly a party 
to disputes in the context of both domestic and international law. This is 
so not just with respect to public harms against Recht as Recht. The tilting 
towards the state occurs in commerce, international trade, the ultra vires 
acts of officials, the absence of state action to prevent public harm, and the 
state’s exclusion of groups from the minimal economic and social condi- 
tions for the development of self-consciousness. The state is the dominant 
element of the actuality of the ethical ethos. The Third represents the point 
of view of the actuality. But since actuality is state-centric, the Third tilts 
in favor of one of the parties—the state—against the peremptory norms 
that manifest and protect individual self-consciousness. The judge’s lan- 
guage and consciousness represent and enforce universals that presuppose 
the state as the most important element of the reflective Sittlichkeit. More 
generally, when all is said and done, the Third perpetuates the problematic 
of nonstate intermediate organizations and of stateless tribal structures in 
a state-centric Stttlichkeit.!4 

Once again, the rupture between objectivity and subjectivity is main- 
tained. The individual remains unfree because of the rupture. Only, in this 
case, the Third acts as if the rupture does not exist or, perhaps better, that the 
rupture between subjectivity and objectivity could be reconciled by the judge 
and the judge’s appeal to the universals posited by the state’s institutions. 
The alienation of social relationships remains problematic in this important 
effort to institutionalize the Third in a formalistic objectivity. This alienation 
is doubled when one becomes aware that the social relationships of ethicality 
are the very sorts of issues that are excluded from legality by the intellectual 
differentiation between concepts, better known by Hegel as Verstand. 

If the radical distinction between the stateless prelegality and state- 
centric legality undermines the universality that Hegel holds for the modern 
legal order, how can the manner and form of adjudication by the Third re- 
place the loss of universality? Does not naked violence underlie punishment 
because of the Third’s deference to the major organ in the organic objectiv- 
ity of consciousness? Is not judicially sanctioned punishment a disguised 
form of revenge—a revenge from harm to the Third’s organization—char- 
acteristic of the barbaric legal order? The parent represents the Third in the 
family. But the parent may inculcate a subtle violence over the education 
of a child. In civil society, universals include the rights to property, con- 
tract and the invisible hand of the market, and the external state. The Third 
protects such universals against harm. But the Third, once again, guides, 
protects, and arbitrates the struggle of private interests. Further, the social 
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actuality only comes on the scene when the universals are enforced. The 
enforcement of criminal law, in particular, tests the legitimacy of the legal 
order, Hegel argues. But the enforcement of criminal law is assigned to the 
public authorities of the executive arm of the state. As a consequence, the 
role of the Third remains tilted away from the social actuality. 

Perhaps most importantly in a state-centric domestic or international le- 
gal order, it is difficult to imagine the court as the Third in a dispute which 
addresses the ethicality of a reflective Sittlichkeit impartially when one of the 
disputants manifests a tribal consciousness of immediacy. For such a party 
would remain in the prelegal realm, according to Hegel. But Hegel excludes 
from examination the prelegal as “barbaric” or “savage.” As noted earlier in 
Chapter 2, Hegel begins the lectures on the philosophy of history by exclud- 
ing “this prehistorical period” from the present investigation (PH 134).!® 
Indeed, the latter lectures also admit that the constitution of a legal order is 
violent in that the state-centric legal order is forced upon the territory inhab- 
ited by stateless peoples. And yet, against a background of mass statelessness 
of indigenous peoples in the twentieth century, just such violence arises in 
Anglo-American general jurisprudence and constitutional regimes. 


3. HEGEL’S ASSUMPTIONS 


Hegel’s legal philosophy proceeds as if it lacks any presuppositions except 
one: that philosophy is either constituted from immediacy or from me- 
diation. The legitimacy of a legal order depends upon the social-cultural 
contingencies of a particular epoch and ethos in which the individual 
finds her- or himself. The role of the philosopher is to look backward at 
dusk to see how a contingent ethos has evolved through experiential time- 
consciousness. I now wish to question whether Hegel’s legal philosophy is 
so presuppositionless as he claims for it. Indeed, it may well be that Hegel 
shares with the contemporary Anglo-American general jurisprudence 
certain assumptions that need to be addressed if ethicality is relevant to 
legitimacy and if, contrary to general jurisprudence, legality cannot be ad- 
dressed without an examination of legitimacy. 


a) The Human-Animal Duality 


First, the movement of philosophical consciousness, as much as of the 
observed individual, presupposes that each human being is driven by a 
desire to become self-conscious: self-conscious individuals “knowingly 
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and willingly acknowledge [a] universal interest even as their own sub- 
stantial spirit, and actively pursue it as their ultimate end” (PR 260). This 
desire to think distinguishes the human being from an animal, according 
to Hegel. 

But does a human being think if she or he is happy as a passive recipi- 
ent of television entertainment? A passive subject may have the capacity to 
think but lack the desire to do so. Why would an individual, content as a 
couch potato watching the Saturday night hockey and Monday night foot- 
ball games, desire to think about concepts that mediate between the indi- 
vidual and the objective world, including strangers? Indeed, why would 
an employee in an institution, such as a corporation or university already 
overladen with bureaucracy, feel at home with the shared universals of such 
an organization when communication is by e-mail or when all face-to-face 
social relations are left to the annual seasonal féte? Further, for Hegel, the 
legitimacy of the organic legal order depends upon the participation of 
the individual in the political and judicial process. But is a legal order le- 
gitimate on Hegel’s own terms if the passive subject participates little and 
knows less about the history, social assumptions, languages, political ex- 
pectations, and political and legal institutions in which one lives? How 
would voters or even elected representatives “direct their will to a universal 
end” (PR 260) if they did not participate in the enactment and adjudica- 
tion of the universals? If they did not even desire to attain Bildung? If the 
public education did not fulfill the conditions of or even aspire to inculcate 
Bildung? Why would an uninformed individual lacking in Bildung desire 
to bond with the laws, authorities, and institutions of the external state 
so as to feel that the state’s posited laws and institutions were no longer 
alienated from her or his consciousness? Or why would the individual even 
desire to question the state authorities that take her or him into war? 

Indeed, the very idea that human beings are rational and that animals 
lack reason presupposes a speciesism that fixes objectivity and subjectivity 
against the progressive character of Hegel’s immanent method. There are 
some fish and mammals that possess a language, for example.’ More seri- 
ous is the question whether the criterion of a species is an objective criterion 
of nature rather than culturally induced ideas of what it means to be a hu- 
man being. Indeed, is it not ironic that Hegel builds his philosophy of law 
upon the very nature that he is so determined to differentiate from human 
experience and the objectivity of consciousness—the biological distinction 
between animals and humans? Further, even if Hegel were correct to accept 
such a clear-cut distinction between an animal and a human being, is there 
a possibility for progressive self-knowledge if one human subject has the 


Conclusion 


propensity, particularly in the Sżttlichkeit of the hard sovereignty of interna- 
tional abstract right or of the soft sovereignty of civil society in international 
law, to drown the stranger with her or his own insatiable individualism? 
This is especially problematic if we do not know who qualifies as possessing 
the capacity for self-consciousness. For in the latter circumstance, one can- 
not distinguish human beings from the external nature that is the object of 
“insatiably greed” and the “drown|ing of ] everything” (PR 26). 


b) The Organism as an Organization 


This raises a further assumption. Hegel assumes that an institutional 
organization represents the organic character of a legal order. To this end, 
we have observed in Chapter 9, Hegel postulates that the pyramidal gov- 
ernmental structure vertically and horizontally links complex offices with 
each other. Such a pyramidal structure represents unity or singleness (PR 
321). As such, in contrast with the shared customs of the tribal family, the 
institutional organization is believed to represent the universals (PR 289). 
Such a governmental structure renders the self-conscious, rational will 
possible in social relations because, as a unit, it authors the expression that 
signifies the legal concepts (PR 279, 280). 

But does it? Like an organism, the governmental structure is self- 
determining. But that is just the problem. As a self-determining organ- 
ismlike institutional network, the institutional structure may remain 
self-determining without a reciprocal relation from the inhabitants’ sub- 
jectivity. Does a bureaucracy perform such a reconstruction? Do not the 
governmental offices take on their own self-interests? Does not the bu- 
reaucracy add to the very anonymous estrangement from objectivity that 
Hegel found problematic with the Roman and feudal legal institutions? If 
the nonexpert does not know (or even cannot know) the universals of an 
ethos or if representatives are elected from numerically unequal constitu- 
encies (PR 308), does Hegel leave it to the impartial public service to know 
the “shared” universals of the ethos? Does he leave it to political inertia to 
decide what intermediate organizations will be conferred legal standing 
(PR 308) or what are universals shared amongst all individuals? 


c) The Hierarchy of Civilizations 


This takes us to a further assumption in Hegel’s philosophy of law. 
This assumption pervades the constitutional structures of many contem- 
porary states as it does of the shapes of international hard sovereignty of 
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abstract right and the soft sovereignty of international civil society. We 
have learned that Hegel postulates levels of civilization and of barbarism. 
This hierarchy of barbarian and civilized societies is built into his differen- 
tiation between an animal and a human being, his notion of the barbarian, 
the levels of barbaric societies, the levels of civilized societies and, finally, 
progress. Indeed, the barbarian is someone who lacks Bildung and that, in 
turn, involves a lack of a centralized state as the primary reflective author 
of the objectivity of consciousness. In his lectures on the philosophy of his- 
tory Hegel rules out from the start any effort to explain the importance of 
“prehistorical” societies. For any such society “precedes culture and devel- 
opment” (PH 216). When the individual has sought knowledge, she or he 
has usurped territorial spaces that belong to the stateless person by the vio- 
lent possession and claim of title to territory. This has had the consequence 
of massacring, assimilating, enslaving, and expelling the stranger. This has 
happened despite the conscious and intentional innocence of the motives 
of the territorial subject: “the white man’s burden” and all that. Given such 
an exclusion of tribal and nonstate-centric societies, how can Hegel claim 
that the organic constitution reconciles universals with subjectivism or that 
such a constitution even manifests shared universals? Indeed, can one even 
define a particular without a universal and, if not, how can the organic 
legal order be anything but nominalism if it fails to explain or account for 
the social actuality and social universals of non-state-centric societies? 


a) The Abstract Individual 


However, by focusing upon the individual’s relations with strangers, 
Hegel abstracts from the unconscious actions and collective memories of 
groups. This individual is not the abstract empty person of Abstract Right. 
I have recounted how the abstract person is unable to be self-identical. 
This very inability led to Moralitat and then to Sittlichkeit. But Hegel has 
another abstract person in his legal philosophy. This is the very subject 
who seeks knowledge. For this subject, despite Hegel’s assumption that 
she or he is a concrete, finite, context-specific being, is abstracted from the 
prelegal, prehistorical social bonding of nonstate societies. Hegel tries to 
reconcile the stranger as an object of consciousness with the thinking sub- 
ject through knowledge—that is, through the mediation of concepts. But 
can the thinking subject know the stranger by concepts alone when the 
languages of the subject and of the stranger are ignored? Can the subject 
reconcile with the stranger if recognition occurs through the knowledge 
of concepts and the shared act of thinking to the exclusion of the opaque 
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signs that represent the concepts? Can one recognize the stranger if the 
signs which represent the immediacy as a group phenomenon are untrans- 
latable? Indeed, if the reflective will lops off the experiential body of the 
arbitrary will, is not the experience of the stranger, to the extent that the 
experience is bodily, excluded from recognition in social relationships? Af- 
ter all, the experiential body represents the arbitrary will against which 
Hegel condemns his contemporary philosophies of law. As such, the em- 
bodied individual hardly fits Hegel’s description of the reflective will. 

In sum, when Hegel lectures and writes about the self-conscious indi- 
vidual, he too privileges a human being abstracted from a biography, col- 
lective memories, and context-specific experiences as a member of a group. 
For the subject and the structure of consciousness are concepts about con- 
crete human beings. Such an abstracted individual is not unique—that is, 
she or he is not a particularity—because Hegel insists on a reductionist ex- 
clusion of prehistorical and prelegal experiential time from legitimacy and 
therefore from legality. Hegel’s anonymous philosopher, also abstracted 
from particularity, excludes the unique intentional and social member of 
a stateless society. Hegel’s effort to access an organic legal order masks the 
embodied unique individual despite his attempt to do otherwise. Hegel’s 
thinking being—and philosophy, law, and justice begin with such a think- 
ing being—is an anonymous disembodied abstraction. 


e) Ethicality as the Individual-to-Individual Relation 


Now, the point I wish to emphasize is something more serious. The 
enigma of social relationships in Hegel’s legal philosophy takes the indi- 
vidual, rather than the group, as the subject of freedom. When we consider 
contemporary humanitarian law and refugee law, claims are entertained 
by individuals as members of ethnic, religious, and national groups. To the 
extent that the international human rights treaties offer institutional pro- 
cedures for remedies for stateless individuals and groups, the treaties are 
considered weak because they offer remedies to individuals to show harm 
done to the individual despite the fact that the harm to the individual is by 
virtue of membership in an ethnic, linguistic, religious, or racial group. 

Hegel’s legal philosophy, then, presupposes that ethicality concerns the 
relation of one individual with another individual to the very exclusion of 
the group of which the individual is a member. We need not fault Hegel for 
such a presupposition in light of the strongly individualist sense of morality 
of his predecessors such as Kant, Rousseau, Locke, Hobbes, Pufendorf, and 
Grotius. Further, in his preoccupation with distinguishing the immediacy 
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of the tribal legal order from civilization, the thinking individual separates 
her or his will from the objectivity of consciousness. At that point, the 
individual gains a will. Legal consciousness progresses if the nonthinking 
individuals intellectually and socially “leap” into the centralized institu- 
tional structure of thinking individuals. But Hegel is preoccupied with 
the recognition of one individual towards another and of one immediacy 
towards another. 

The pivotal source of consciousness, for Hegel, is the individual. It is 
the individual’s consciousness whose concepts transform external things of 
nature into property. Moralitat is constituted from the intentionality of the 
individual. And ethicality involves the extent to which one individual rec- 
ognizes another individual. Although Hegel emphasizes the relation of an 
individual with intermediate organizations—the genesis of the relation itself 
being problematic—and although Hegel understands ethicality in terms of 
the ethos of a community, he remains preoccupied with the individual in 
the organization and in the ethos. This individual is abstracted from col- 
lective memories and reduced to a thinking individual. The abstraction and 
reduction thereby lift the concrete being into the “subject” as a presupposed 
universal. Although Hegel appeals to love as the life force behind the experi- 
encing of time, much as Plato describes Diotima’s eros in Symposium, Hegel 
continually frames his arguments in terms of the individual in a prelegal 
nonthinking contingency and the individual in the reflective Séttlichkeit. 

The point is that Hegel offers a dyadic character to ethicality. For Hegel, 
it is the individual who has a will, and the relation of the individual to uni- 
versals is by virtue of universals as exemplars of one individual’s sharing 
them with other individuals. Eventually, of course, the universals become 
greater than the sum of the individuals. But the initial ethical relation lies 
between individuals and the recognition of the stranger as an individual. 
When we address such individualism in terms of territorial knowledge, a 
concept which I shall explicate in a moment, one’s duties are owed by one 
individual to another inside the border of a territory whose title is claimed 
by a state. If the stranger to whom ethical duties are owed were a group, 
the group would suggest shared experienced universals in Hegel’s sense of 
a universal. But that, in turn, would contradict the social dyadic relation of 
one individual with another. There is little in Hegel’s legal philosophy to 
suggest that the individual is self-conscious by virtue of being a member of 
a group other than an intermediate group to whom the state confers legal 
status. The problematic of the indigenous generation of group identity is 
excluded as prehistorical and prelegal. 
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e) The Invisible Origin of Legal Legitimacy 


This leaves us with the most important presupposition in Hegel’s own 
philosophy of law: the invisible origin of the legitimacy of a modern legal 
order. Hegel warrants great weight to the governmental organization as 
a self-determining organism. But there has to be an end to the continual 
deference to higher and higher rungs in governmentality. I have explained 
why Hegel found that the traditional sources of the legitimacy of a legal 
order—historicism, the original intent of the founding fathers of a written 
constitution, the a priori character of legality and the social contract—were 
problematic because they ended reasoning in a presupposed externality to 
the act of thinking before ever addressing the act of thinking itself. The 
traditional approaches of legal philosophy had deferred to an external 
source or foundation to legality in order to bring the disparate, lawless 
particularities into a unity (PR 278R). Some scholars claim that Hegel at- 
tributes the finality of the objectivity of consciousness with the monarch 
who is situated at the pinnacle of the governmental institutional struc- 
ture. And yet, the monarch too is constrained by the boundaries of action 
as just one more organ in the interconnected offices of the governmental 
organization. More, the attribution of closure, as represented by the mon- 
arch in the pyramidal institutional structure, flies in the face of the infinite 
development of shapes of self-consciousness. 

Hegel considers the legitimacy of a modern legal order as a self- 
determining circle where the mediation of the objectivity of consciousness 
eventually returns to the self-conscious subjectivity of the individual. The 
legitimacy of any one shape of legality rests with this self-consciousness 
in the epoch of any particular ethos. But what drives the individual to 
become self-conscious? Why is the individual dissatisfied with each shape 
of the objectivity of consciousness? Put differently, what could be more 
idyllic than a couch potato who happily lives from day-to-day with the 
basic economic and social security guaranteed by the external state? Why 
does a being desire to be logical or even to think? Taking Hegel’s argu- 
ment through several moments of experience, why would the being desire 
to break from immediacy to recognize strangers through shared universals 
in the act of thinking? 

Hegel’s response is that there is something inaccessible to the media- 
tion of concepts that generates this desire to know. This “something” is in- 
visible or divine in that it is inaccessible to the knowledge of concepts. He 
attributes the spirit to the “something.” As Hegel lectures as early as 1806: 
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[t]hrough consciousness, spirit intervenes in the way the world is ruled. This 
is its infinite tool—then there are bayonets, cannon, bodies. But the banner 
[of philosophy] and the soul of its commander is spirit. Neither bayonets, nor 
money, neither this trick nor that, are the ruler. They are necessary like the 
cogs and wheels in a clock, but their soul is time and spirit that subordinates 
matter to its laws. An Iliad is not thrown together at random, neither is a great 
deed composed of bayonets and cannon: it is spirit that is the composer.’” 


This spirit, though, Hegel admits, has a divine character much as did 
Socrates’ description of the daimonic voice that generates his desire for self- 
knowledge (PR 279R, 279A).!® Despite the influence of the Enlightenment 
upon Hegel as a young man, Hegel continually accepts the daimonic origin 
of reciprocal recognition.'? Hegel describes it as divine on many occasions 
in his works. The desire to be ethical is “unmoved” and “ungrounded” 
(PR 281). Hegel describes the will itself as “the ultimate ungrounded self” 
(PR 281). Even the legal “is” is “ungrounded.” The arbitrary will does not 
produce the Concept—that is, the development of all shapes of conscious- 
ness. “Something unmoved” is said to generate the Concept. Even the 
majesty of the monarch cannot generate the Concept. The monarch acts 
through spirit on earth (PR 282A). The monarch’s majesty is “entirely self- 
originating” (PR 279R). 

In sum, an invisible life force immanent in the being—invisible in the 
sense of being inaccessible to knowledge or language—drives the human 
being to become self-conscious. As Hegel explains in his Introductory Lec- 
tures on the Philosophy of History, “[m]an is an end in himself only by virtue 
of that divine principle within him which we have all along referred to as 
Reason (or, in so far as it is internally active and self-determining, as free- 
dom)” (PH 91). Even the domestic organic constitution, because it finally 
reconciles objectivity with subjectivity, should be regarded “as divine and 
enduring, and as exalted above the sphere of all manufactured things” (PR 
273R). Hegel continues in the latter paragraph that the polis also shared 
such a divinity. But only in modernity, Hegel advises, is the human subject 
conscious of her- or himself as separate from the universals of an ethos. 
And yet, this drive to reach self-consciousness, not the state, is effectively 
the “march of God on earth.” The state merely represents or signifies the 
“march of God on earth” (PR 258A). Hegel explains in his Lectures on the 
Philosophy of Religion 1827, for example, that legal institutions of the state 
are divine because they embody ethicality, not because the state is some in- 
visible author external to self-consciousness.”° Spirit, not the state, moves 
the inward daimonic or invisible voice that forever leaves self-consciousness 
open to development. Since the legitimacy of a modern legal order rests 
in the very reciprocal recognition whose generation Hegel attributes to 
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an invisible life force, Hegel’s legal philosophy, like that of others, marks 
something that is presubjective and preobjective. 

The invisible life force behind the legitimacy of the state-centric domes- 
tic or international legal order is critical to Hegel’s legal philosophy for sev- 
eral reasons.”! First, this invisibility saves the objectivity of consciousness 
“from being dragged down into the sphere of particularity with its arbi- 
trariness, ends, and attitudes, from the strife of factions round the throne, 
and from the enervation and destruction of the power of the state” (PR 
281). Second, if the ultimate legitimacy were left to a popular or elected 
source—such as the referendum of the peoples, or the intent of the found- 
ing fathers of an institution, or the parties to a social contract—legitimacy 
would defer to the arbitrariness of the external foundation or grounding 
of legitimacy. The consequence is that the legitimacy of the state would 
be transformed into the private property of the external source. The sov- 
ereignty of the state would thereby be “weakened and lost, and the state is 
dissolved from within and destroyed from without” (PR 281R). 

Hegel falls back upon an invisible avche immanent in the act of thinking 
in order to maintain the legitimacy and stability of Recht. But at what price? 
Has Hegel not lost the very Enlightenment autonomous subject who acts 
rationally and freely of objective constraints? How can the universals of the 
domestic legal order constitute legitimacy to punish a criminal if the uni- 
versals are constituted from and by an immanent invisibility? And does the 
organic state embody the reconciliation of objectivity with subjectivity if 
the state itself depends upon legitimacy that is inaccessible to human knowl- 
edge? Most importantly for our own day, there is the question whether 
peace and, indeed, ethicality are possible if the legitimacy of a modern legal 
order is rooted in an invisibility to the mediation of concepts. 


4. THE RUPTURE BETWEEN TWO FORMS 
OF LEGAL KNOWLEDGE 


This leaves us with a very important paradox in Hegel’s legal philosophy. 
This paradox permeates contemporary constitutional law of Western state- 
centric legal orders today as it also does of contemporary international law. 
Hegel postulates, as I argued in Chapter 2, that the thinking being, in con- 
trast with animals, is driven to know what is external to the consciousness 
of the being. This desire to know, as I argued in Chapter 6, is generated 
from an intellectually inaccessible presubjective and preobjective life force, 
love, immanent in the consciousness of the human being. And yet, this 
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thinking being never accesses this presubjective and preobjective life force. 
I suspect that it is the same thing to say that the thinking being never re- 
turns to the immediacy that begins the process of thinking. This inacces- 
sibility to a presubjective love through language explains why Hegel quite 
rightly attributes divinity to it. And yet, the datmonic generated love drives 
the individual on and on to know the objects of nature and the concepts 
of the stranger’s consciousness. In the movement of time-consciousness, 
the human being comes to recognize the stranger as different and yet, as 
sharing the act of thinking. This reciprocal recognition gives cause for the 
philosopher, lawyer, judge, and law student to become conscious of dif- 
ferent structures of legal consciousness as experienced over time. Hegel’s 
project is to identify how individuals socially relate with each other in dif- 
ferent ethé and different epochs. The inquiry continues into international 
law and from there to the peremptory norms that protect the spirit of self- 
consciousness from the state itself, even the organic state. This dasmonic 
drive to recognize the stranger, though, never succeeds. 

Why it never succeeds presents the paradox of Hegel’s legal philosophy. 
When philosophical and observed consciousnesses move through identifi- 
able structures of legal consciousness, they live through experiential time. 
And yet, the knowledge that is acquired by consciousness is a territorial 
knowledge.” 


a) Time and Space 


On the one hand, the time that Hegel describes is not measurable on a 
clock. It is experienced. Love is interpreted by Hegel as an experience be- 
tween strangers through time (PR 152R). Immediacy is a presence of experi- 
ence in time (PR 64). The moments of experience emanate through time 
(PR 32A). I have argued that Hegel’s sense of time in an organic constitu- 
tion is experiential. So too, Hegel associates international law with experi- 
ential time-consciousness: “world history as a whole is the expression of the 
spirit in time, just as nature is the expression of the Idea in space” (PH 128). 
Indeed, the philosopher observes how the individual experiences objectivity 
through time as a constraint upon her or his self-determination. Hegel also 
understands progress in terms of experiential time (PH 128-31). Time has 
the “corrosive aspect” of “dissolving every determinate content it encoun- 
ters” (PH 147). The observed individual moves through time-consciousness 
in the context of ethicality. This time-consciousness takes several shapes: the 
various ethé of the family, the legal formalism of civil society, the organic 
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legal order, the hard sovereignty of abstract international law, the civil soci- 
ety of international law, and the world history.” 

On the other hand, the recognition of the stranger by a knowing be- 
ing takes the character of the stranger as if the stranger were located as a 
physical spot on a map. Hegel’s Philosophy of Right attempts to contextu- 
alize the logic of intersubjective relations in territorial space. Because of 
their concern with humanly posited laws (rather than laws of nature as in 
Science of Logic and Lesser Logic) and because of their focus on objectivity 
as institutional and posited laws, Hegel’s lectures on the philosophy of law 
from 1817, his Philosophy of Right and lectures on the philosophy of history 
make sustained references to just such a territorial sense of knowledge. 
A state—the mark of civilization—claims title to territory. The title fol- 
lows the seizure, possession, and control of the territory. So too, property 
follows the seizure, possession, and control of external things of situated 
in nature. The stranger as a foreigner to the state is located “external” to 
the self-consciousness of the territorial state just as is the stranger located 
external to the self-consciousness of the individual. More generally, the 
very emergence of a modern legal order from statelessness is marked by 
a territorial-like centralized organization with organs of the organization 
defined in terms of a territorial-like jurisdictional boundary that separates 
the one organ from another in the organization. The modern state-centric 
legal order possesses a plenary of authority and monopoly of violence over 
all inhabitants and all objects in the territory. All inhabitants, after all, 
are objects in the shapes of the international objectivity of consciousness. 
Indeed, the legitimacy of the objectivity of consciousness exists in terms of 
territorial space. This is so both domestically and in the international legal 
order of hard and soft sovereignty. 


b) Territorial Knowledge 


Permit me to privilege how knowledge presupposes territorial space 
a moment longer. Hegel begins the journey from statelessness by dis- 
tinguishing between various levels of barbarism and of civilization, as 
I argued in Chapter 2. His analysis presupposes that progress develops 
from the lowest form of society, that of a nomadic tribe, to a territorially 
controlled state. Hegel’s survey of society after society in Introduction to 
the Philosophy of History and in the concluding paragraphs of Philosophy of 
Right—Roman, Old World, New World, Africa, Asia, and Europe—takes 
territorial control as the critical element in the philosophical observation 
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about the level of self-conscious will and, therefore, of civilization. The no- 
madic tribe lacks any control over territory. A treaty is not binding against 
a tribe because a tribe lacks the centralized territorial state. As such, the 
tribe cannot claim title over the territory it inhabits even if it has inhab- 
ited the territory for a thousand years. Again, nomadic peoples such as the 
Mongols, who lack any centralized institutions or attachment to territory, 
are described by Hegel as the most barbaric. The objectivity of nature and 
even the objectivity of consciousness both locate the individual and exter- 
nal things on territorial space. Objects of such territorial space constrain 
the freedom of the will. Hegel’s philosophical consciousness observes the 
constraints on the observed subject’s freedom in terms of territorial space. 
The constraint of freedom in each moment of Abstract Right and of 
Moralitdt, as I argued in Chapters 4 and 5, is also imagined in terms of 
a territorial boundary. In Chapter 4, for example, I explained how, in 
the first moment of self-consciousness in modernity, the subject confers 
forms onto seized things of nature without knowing that she or he is au- 
tonomous of the forms with which she or he feels immediate. Property is 
conceptualized as the conferral of a form onto seized external things of 
nature, including the terra nullius of nature (1817/18, 20R.22; PH 168).”4 
The contract represents the shared mutual interests of two monads with 
arbitrary wills which desire external things of nature. When Hegel intro- 
duces crime, he understands the criminal act in terms of the legitimacy of 
the newly emerging universals. But these universals of property, contract, 
and crime presuppose territorial knowledge. Property is generated from 
the physical seizure of territory or of a thing in a territory. A contract rep- 
resents the common interest of two arbitrary wills as they try to control a 
territory or a thing in a territory. A crime represents an act against the uni- 
versals shared in a territory. The legal order has a plenary control over all 
human acts within a bordered territory. The legal order has a monopoly of 
violence within its territorial jurisdiction. The constraints to the individ- 
ual’s freedom are territorially external to the subject’s self-consciousness. 
In an effort to overcome the constraints of territorial knowledge, Hegel 
has the philosophical consciousness return to the time-consciousness of 
Moralitat. But the intentionality of subjectivity also overcomes the unfree- 
dom of legal formalism only by turning to the territorial knowledge of 
various shapes of bonding in the territorial ethé that control territory. 
When the philosopher recognizes that the observed subject is located 
in an ethos, the ethé—the family, the civil society, the organic state, the 
hard sovereignty of international abstract right, the ethnic nation, the fam- 
ily of nations, and the soft sovereignty of international civil society—are 
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all located as political entities that claim title to territory. Even the family 
is a territorial unit with a head at the pinnacle of the territory represented 
by the family (PR 171). The whole effort of the subject to feel “at home” 
with universals in objectivity of consciousness presupposes that “home” 
has a territorial locus. The objectivity represented by the state’s posited 
statutes, precedents, and institutional structure is territorially configured. 
The subject feels at home with the latter, and yet there remains a rup- 
ture between the subject located in the territory and the objectivity that 
controls the territory. Even the pyramidal structure of governmentality, 
I showed in Chapter 9, is imagined in territorial terms with vertical and 
horizontal lines of nexus in governmentality. The offices on these lines are 
measurable precisely because they are modeled on territorial knowledge. 
The family, the external state in civil society, and the organic constitution 
are all modeled on a territorial pyramid with a head at the pinnacle. Even 
the state of exception, so important today in contemporary legal theory 
and public international law as well as the day-to-day life inside the territo- 
rial borders of states, presupposes that the legitimacy of the state and the 
state of exception are known in terms of territorial knowledge. Indeed, the 
very domestic reconciliation of objectivity and subjectivity is located in an 
international legal consciousness that associates the state with the title to 
territory. So too, the hard sovereignty of international abstract right and 
soft sovereignty of international civil society presuppose the primary legal 
person as the territorial state.’ 

Even the Third is the guardian of the territorial knowledge. The Third 
is held out as disinterested in the subjectivity of the litigant and yet, at 
the same time, the Third is the guardian of the universals of the territo- 
rial space. The Third privileges one of the parties (the external and organic 
territorial states) to any dispute. Further, the territorial knowledge disem- 
bodies the experiential time that lies at the core of self-consciousness. The 
human being is considered a mere physical mass locatable on a map. More 
importantly, the Third guards and adjudicates the very territorial boundary 
that separates the one individual from a stranger, particularly if the stranger 
lacks the desire to be self-conscious or if the other lacks membership in a 
state. In consequence, the experiential time once again is excluded from ter- 
ritorial knowledge. The subject knows concepts imbued with territoriality. 


c) The Rupture of Two forms of Knowledge 


The conclusion is warranted that the rupture between subjectivity and 
objectivity, the thinker and the stranger, the legal and the prelegal separates 
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two radically different forms of legal knowledge. The two forms of knowl- 
edge render freedom problematic. Hegel recognizes the two different forms 
of knowledge at the very beginning of his argument in Philosophy of Right: 
“Finitude, according to this determination, consists in the fact that what 
something is i» itself or in accordance with its concept is different in its ex- 
istence [Existenz] or appearance from what it is for itself; thus, for example, 
in itself the abstract mutual externality of nature is space, but for itself it is 
time” (PR 1oR). The thinker’s knowledge of objectivity presupposes that 
the objectivity constrains freedom because of its territorial character. And 
yet, despite the projection of constraints to self-consciousness in territorial 
knowledge, the philosophical consciousness observes how the individual 
subject experiences such constraints through time. Hegel’s philosophi- 
cal journey configures the subject in experiential time. This association of 
objectivity with territorial space and subjectivity with experiential time is a 
fundamental and consistent presupposition in Hegel’s works. Hegel would 
want today’s philosopher to question this very presupposition. 

The most important element of his distinction between experiential time 
and territorial space, then, is Hegel’s claim that knowledge begins for the 
philosopher and the observed consciousness with the “leap” from the pre- 
legal experiential time in statelessness to the mediation of concepts framed 
in territorial knowledge. This leap proceeds through movement after move- 
ment of self-consciousness. This begins with the conferment of a concept 
upon seized things. The constraint upon the will’s freedom is a territorial 
knowledge. But the peremptory norms that protect the subjectivity—norms 
that I identified and argued in Chapters 4 and above—draw from the time- 
consciousness of the subject who becomes self-conscious. The peremp- 
tory norms, though, are constrained by the territorial context in which the 
norms are situated. As another example and only as an example, Hegel con- 
tinues this deep contradiction in Science of Logic. A subject is free when the 
subject recognizes that the object is its own act of thinking through time- 
consciousness. The movement from immediacy to mediation of concepts to 
the particularity of the act of thinking shared between the two—this move- 
ment experiences the becoming of immediacy through time. 

But when Hegel extends this logic to objective freedom, the latter ob- 
ject of consciousness is quantifiable in a territorial sense of space. Each 
constraint to the subject’s freedom is territorially identified. The site of 
universals is quantifiable and known territorially. The consequence of the 
rupture between two very different senses of knowledge is that the rup- 
ture can never be closed. Nor can the stranger ever be recognized within 
Hegel’s paradigm of philosophical knowledge. The rupture between sub- 


Conclusion 


ject and stranger is a rupture between experiential time and measurable 
territorial knowledge. 

The clash between the two forms of legal knowledge presents a further 
ramification. Although Hegel situates the form of the mediating concepts 
between strangers in territorial knowledge, the content of such concepts 
is—including the relationship between strangers—observable through a 
language experienced in time. The subject cannot respond to a stranger 
through territorial knowledge except through the subject’s own language 
or perhaps the subject’s territorial recodification of the stranger’s language. 
The recodification, though, is territorial recodification. The experiential 
time of the stranger remains unrepresented and unrepresentable in this 
territorial knowledge of self-consciousness. Indeed, one is pressed to ask, 
“how is it possible for an unrepresented and unrepresentable individual in 
territorial knowledge to respond to the objectivity of consciousness that 
is known as territorial?” The individual must accept the Third’s decision. 
Further deliberation about the individual’s experiences through time- 
consciousness is foreclosed. The individual cannot respond through her or 
his own language. The shared universals are of territorial space rather than 
of experienced time. The rule of law Third thereby utters a monologue 
through territorial knowledge that cannot access the experiential time of 
the stranger. The contemporary effort to incorporate human rights norms 
into public international law exemplifies how problematic is Hegel’s faith 
in the Third as a respondent to the stranger. The consciousness of experi- 
ential time becomes an instance of the Third’s territorial knowledge. 

The institutions in an organic constitutional order have to make a deci- 
sion which impacts upon human beings. This finality of a decision is of- 
ten said to distinguish law from morality. What is more to the point is 
that the universal categories of the constitutional and international legal 
orders identified by Hegel privilege territorial knowledge which, in turn, 
reinforces the very formalist and exclusionary consciousness that Hegel 
finds problematic in Abstract Right, the very first moment of legal con- 
sciousness.”° This is especially obvious during alleged emergencies where 
the state officials claim that the life of the territorial structure is at stake. 
These are the very states of exception when the state de jure or de facto de- 
nationalizes nationals, or when the state’s officials torture or are complicit 
in sexual slavery, indefinite internment, internal displacement, mass expul- 
sion, or the disappearance of strangers from the state’s territory. The very 
impartiality and neutrality of the Third distances the lawyer/judge from 
the collective biography of a respondent whose experiential time lacks legal 
status. Peremptory norms, universally shared amongst all human beings 
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on the territory of the Earth, thereby become a circulating totality all in 
the name of the universals of territorial knowledge. Indeed, the universals 
stand for everyone, yet the instance of the felt experience of the subject dis- 
solves into the totalizing territorial knowledge despite the historical and 
social contingency of the knowledge. 


d) The Stranger as a Remainder to the Modern Legal Order 


In sum, the universalizing discourses of the organic constitutional 
structure of consciousness and of the various shapes of international legal 
consciousness reconstitute the consciousness of the subject to the point 
that the subject’s face is masked outside of time. The mask hides the collective 
memories and meaning-constituting acts—acts of time-consciousness— 
which remain nested inside the reconstituting of the subject in a territorial 
space. In the name of ethicality, the official discourse of the state perpetu- 
ates the territorial decision of the subject-state to expel strangers under the 
Third’s color of neutrality, objectivity, and detachment. Further, the or- 
ganic legal order reclaims legitimacy to oppose justificatory acts onto the 
concealed time-consciousness of human subjects. The same holds for the 
hard and soft sovereignty of international law. Philosophical consciousness 
takes a point of view that reinforces the apparent neutrality and objectivity 
of the international legal structure as a whole at the same moment that the 
constraining factors to the freedom of the subject cannot hear or respond 
to the stranger. The stranger is projected as an object excluded from the 
presupposed territorial knowledge of the philosopher despite the experi- 
enced time-consciousness of observed subject and stranger alike. The ex- 
periences of the stranger become a remainder to Hegel’s legal philosophy. 

Thus, Hegel’s appeal to the universal and impartial Third, “rule of 
law,” and judicial institutions displaces legal formalism with a rationally 
and rhetorically disguised violence. The rupture between objectivity and 
subjectivity poses an untranslatable gap between territorial knowledge and 
experiential time. The subjectivity still moves in a different direction from 
the institutional objectivity. Because the totalizing state-centric discourse 
assumes the territorial border that separates the territorial space of a state 
from the “rightful” locus of the subject defined in terms of the border, even 
a universalist claim, such as one finds in multilateral and regional human 
rights treaties today, need not access and cannot access the intentional acts 
of the stranger. Experiential time is externalized to the prelegal, prehis- 
torical unknowable and unknown. Experiential time remains a mysterious 
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“phantom” that “haunts” legal analysis, as Hart would put it.?” As a con- 
sequence, the time-consciousness of the stranger escapes the structure of 
legal consciousness which territorializes the knowledge about objectivity. 

But because territoriality is the basis of Hegel’s sense of the objectiv- 
ity of consciousness, the subject, as a bodily mass on the map, reminds 
the philosopher that there is an unassimilated remainder to the freedom 
of territorial knowledge. This remainder is embodied through experien- 
tial time. Territorial knowledge must either insist or pretend that the mass 
does not exist or assimilate its consciousness into territorial legal knowl- 
edge. And this, the territorial knowledge accomplishes by excluding time- 
consciousness from legality and thereby excluding legality from legitimacy 
on Hegels own terms. The body of experiential time is terminated in ei- 
ther case. Peace remains formidably problematic. Indeed, so does justice 
if justice addresses the recognition of the stranger through a shared time- 
consciousness as Hegel postulates for the ethical ethos. 
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Further reading concerning Hegel’s legal philosophy needs to begin with the 
historical and intellectual currents before and during Hegel’s lifetime. The best 
English-language exhaustive studies, with excellent primary sources, are Terry 
Pinkard’s Hegel: A Biography (Cambridge: Cambridge University Press, 2000) 
supplemented with his German Philosophy, 1760-1860: The Legacy of Idealism (Cam- 
bridge: Cambridge University Press, 2002). More general introductory essays are 
helpful in Kari Americks’s Cambridge Companion to German Idealism (Cambridge: 
Cambridge University Press, 2000). More detailed overviews are Frederick C. 
Beiser’s Enlightenment, Revolution and Romanticism: The Genesis of Modern German 
Political Thought, 1790-1800 (Cambridge: Cambridge University Press, 1992) and 
Fate of Reason: German Philosophy from Kant to Fichte (Cambridge: Cambridge Uni- 
versity Press, 1993). Important background contributions are also Joachim Ritter’s 
Hegel and the French Revolution: Essays on the Philosophy of Right (Cambridge, MA: 
MIT Press, 1982) and Manfried Riedel’s Between Tradition and Revolution (Cam- 
bridge: Cambridge University Press, 1984). 

Three further background sources are suggested. Hegel’s vocabulary can best 
be gleaned from Michael Inwood’s A Hegel Dictionary (Oxford: Blackwell, 1992). 
H.S. Harris offers the best short overview of the Phenomenology of Spirit in Hegel: 
Phenomenology and System (Indianapolis: Hackett, 1995). Duncan Forbes’s “Intro- 
duction” to Hegel, Lectures on the Philosophy of World History: Introduction: Reason 
in History, trans. by H. B. Nisbet (Cambridge: Cambridge University Press, 1975) 
offers an excellent overview of Hegel’s philosophy of history. 

The main source of further reading about Hegel’s legal philosophy concerns 
commentaries about Hegel’s Philosophy of Right. Merold Westphal’s Hegel, Freedom 
and Modernity (Albany: State University of New York, 1992) provides a general 
overview of key themes in Hegel’s text. Dudley Knowles’s Hegel and the Philoso- 
phy of Right (London: Routledge, 2002) offers an exegetical introduction. The 
themes of freedom, the family, civil society, the state, and Hegel’s very idea of 
political philosophy are retrieved and analyzed in Pau! Franco’s Hegel’s Philosophy 
of Freedom (New Haven & London: Yale University Press, 1999). Renato Christi 
criticizes Hegel’s possessive individualism and monarchal constitutionalism in 
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Hegel on Freedom and Authority (Cardiff: University of Wales Press, 2005). Com- 
mentaries about Hegel’s ethical and social philosophy are important for Hegel’s 
theory of ethicality, the family, civil society, and the organic legal order. See, es- 
pecially, Allen W. Wood’s Hegel’s Ethical Thought (Cambridge: Cambridge Uni- 
versity Press, 1990), Robert P. Williams’s Hegels Ethics of Recognition (Berkeley: 
University of California Press, 1997); Frederick Neuhouser’s Foundations of Hegels 
Social Theory (Cambridge, MA, & London: Yale University Press, 2000); and Mi- 
chael O. Hardimon’s Hegel’s Social Philosophy: The Project of Reconciliation (Cam- 
bridge: Cambridge University Press, 1994). Neuhouser examines the subjective 
and objective elements of freedom. Hardimon explains how reconciliation, rather 
than conflict, leads to Hegel’s view of the state. Continental secondary sources can 
be found in Adriaan T. Peperzak’s excellent exegesis in Modern Freedom: Hegels 
Legal, Moral, and Political Philosophy (Dordrecht: Kluwer, 2001), and Alan Brudner 
compares and contrasts Hegel’s legal philosophy with Anglo-American political 
and legal theory in Constitutional Goods (Oxford: Oxford University Press, 2004). 

The above readings need to be supplemented by commentaries about Hegel’s 
philosophy of logic. In this regard, Richard Dien Winfield’s Reason and Justice 
(Albany: State University of New York, 1988) offers the best accessible overview. 
David Gray Carlson’s A Commentary to Hegel’s Science of Logic (New York: Pals- 
grave Macmillan, 2007), with the aid of diagrams and excellent secondary sources, 
offers a clause-by-clause analysis of Hegel’s major logic text. 

Hegel’s privileging of the family can best be gleaned from a series of essays in 
Feminist Interpretations and Political Theory, ed. by Mary Lyndon Shanley and Carole 
Pateman (Cambridge: Polity Press, 1991) as well as in the Salter and Lamb anthologies 
noted below. Essays by Selya Benhabib and Patricia Mills are required reading. Alice 
Ormiston’s Love and Politics: Re-interpreting Hegel (Albany: State University of New 
York Press, 2004) connects Hegel’s theory of the family to Hegel’s sense of ethicality. 

Against the above readings, one can turn to more technical analyses of the 
many diverse themes from Hegel’s works. These are reprinted in a series of an- 
thologies, the most important of which are edited by Michael Salter in Hegel and 
Law (Aldershot: Dartmouth Publishing, 2003) and by Drucilla Cornell, Michel 
Rosenfeld, and David Gray Carlson in Hegel and Legal Theory (New York: Rout- 
ledge, 1991). The latter includes important contributions to private law as well as 
classic essays by Theunissen, Bernasconi, Weinrib, and Brudner. Further essays 
on Hegel’s views on crime, the family, women, and other themes are reprinted 
in David Lamb’s Hegel, 2 vols. (Aldershot: Ashgate, 1998). Contemporary contri- 
butions about Hegel’s legal and political philosophy take for granted important 
earlier anthologies edited by Alasdair MacIntyre in Hegel: A Collection of Critical 
Essays (Notre Dame, IN: Notre Dame University Press, 1976), by Donald Phillip 
Verene in Hegel’s Social and Political Philosophy (Atlantic Highlands, NJ: Humani- 
ties, 1980), and by A. A. Pelczynski in The State and Civil Society: Studies in Hegel’s 
Political Philosophy (Cambridge: Cambridge University Press, 1989) and in Hegel’s 
Political Philosophy: Problems and Perspectives: A Collection of New Essays (Cambridge: 
Cambridge University Press, 1971). Further diverse essays on political, social, and 
moral philosophy are reprinted in Robert Stern’s four-volume G. W. F. Hegel: Crit- 
ical Assessments (London: Routledge, 1993). Stern’s two excellent Introductions in 
volume one offer important overviews of the contemporary literature. 
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good, 153-55, 173-75; property, 120~24; 
pure 39; rational, 136-40, 238, 143, 
304-13. See also Ethicality, Legal formal- 
ism, Master-slave, Schmitt, Verstand 

Women: civil society, 197, 259; education, 
200-201, male, 199-200; marriage, 
198-99; natural being, 189, 191-93; prop- 
erty, 199-200; tribal 195-97; voiceless, 
3son8. See also Antigone, Love, Self- 
consciousness 

World history: abstract right, 278~83, 291; 
content, 289; legitimacy, 291-94; life 
force, 289~91, peremptory norms, 294- 
97; as Sittlichkeit , 287-88, 297-98. See 
also International] law, Nation, Schmitt, 
Sovereignty 
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